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This Issue in Brief 


A Look at Intensive Probation Supervision 


N THE wake of court mandated solutions to 
| prison crowding, increasing numbers of felony 
offenders sentenced to probation, and increased 
public demand that probation agencies be held account- 
able in their handling of these offenders, intensive pro- 
bation supervision (IPS) programs are proliferating at a 
tremendous pace. Results of early evaluations seem to in- 
dicate that there may be something for everyone in IPS: 
budget-conscious policymakers; offenders who would 
otherwise be incarcerated; a public concerned for its 
safety; courts in search of viable sentencing alternatives; 
and corrections officials for whom IPS offers an in- 
creased measure of credibility with the courts and the 
public. It is precisely because it promises so much to so 
many that IPS merits close and careful scrutiny. 

As IPS programs have proliferated, so too have ques- 
tions about the economic, political, and ethical implica- 
tions of the programs. This special issue of Federal Pro- 
bation focuses in on the design, implementation, and ef- 
fectiveness of intensive probation supervision programs. 
The intent is to examine intensive supervision, suggesting 
questions as well as answers that practitioners and 
policymakers should address as the IPS approach evolves 
and matures. 

Our guest editor for this issue is James M. Byrne, 
Ph.D., associate professor of criminal justice at the 
University of Lowell, Lowell, Massachusetts. Dr. Byrne, 
whose article leads off this issue, recommended and 
solicited most of the articles for this issue and col- 
laborated in the evaluation and editing process. His con- 
tribution to this timely and thought-provoking special 
issue was invaluable. Our special thanks go to Dr. Byrne 
as well as to the authors who cooperated so willingly in 
preparing their manuscripts for publication. 


(LORENE LAKE 
* * * * * 


The Control Controversy: A Preliminary Examina- 
tion of Intensive Probation Supervision Programs in the 


United States.—In light of the current emphasis on com- 
munity protection rather than offender rehabilitation, 
legislators, judges, and probation administrators are 
reconsidering the basic mission of probation. Nowhere 
are conflicting views on the subject more apparent than 
in the ongoing debate over the purpose and design of in- 
tensive probation supervision programs. In this article, 
author James M. Byrne presents the results of a pre- 
liminary examination of the use of intensive probation 
supervision programs across the United States. He briefly 
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outlines the conceptual framework for three ‘‘ideal’’ 
models of community supervision: (1) the Justice Model, 
(2) the Limited Risk Control Model, and (3) a Traditional 
Treatment-Oriented Paradigm. By examining the ra- 
tionale underlying the development of intensive proba- 
tion supervision programs in light of these alternative 
models, interstate variation in the form and substance of 
these programs is explained. 

Turning Up the Heat on Probationers in Georgia.— 
In 1982 the Georgia Department of Corrections im- 
plemented a new intensive probation supervision program 
designed to relieve prison overcrowding by diverting 
serious but nonviolent prison-bound offenders through 
a very strict community supervision program. An evalua- 
tion of the pilot program was conducted by the agency 
with assistance from an Advisory Board funded by the 
National Institute of Justice. Author Billie S. Erwin sum- 
marizes outcomes for the program participants compared 
with cohort groups of offenders sentenced to regular pro- 
bation and to a period of incarceration as well as impacts 
on sentencing practices and on prison admissions. The 
article also examines the supervisory team concept in 
which a probation officer and surveillance officer share 
the responsibilities of enforcing strict standards for a 
caseload of 25 offenders, with some interesting inter- 
changing and reversals of roles. 

New Jersey’s Intensive Supervision Program: What 
Is It Like? How Is It Working?—In New Jersey, a 
resentencing panel of three judges has released over 600 
felons from prisons to live and work in the community 
wader intensive supervision. This program combines fre- 
. ‘ant, strict supervision with required community serv- 
ice work and payment of penalties, and also with counsel- 
ing and treatment for behavioral problems—mainly drug 
abuse. According to authors Frank S. Pearson and Daniel 
B. Bibel, because of the strict supervision, roughly one- 
third of the offenders will be returned to prison before 
they complete the year-and-a-half program—usually 
because of program rule violations. Only one-tenth com- 
mit any sort of new crimes during that time. 

Intensive Probation Supervision in Massachusetts: A 
Case Study in Change.—While many probation ad- 
ministrators are committed to innovation in their work, 
few take the time to develop strategies for effective 
change. It is rare in the probation literature to find discus- 
sion of the implementation of new programs set in the 
context of organizational development or ‘‘change’’ 
literature and research. In this article, authors Donald 
Cochran, Ronald P. Corbett, Jr., and James M. Byrne 
offer such a discussion in the form of a case study of the 
design and implementation of a new intensive probation 
supervision program in Massachusetts. Drawing on 
firsthand knowledge of the program in Massachusetts, 
the authors address the general question: Why and how 


are organizations (and clients) resistant to change? They 
conclude with an overview of the most effective strategies 
currently available for overcoming this resistance. 

Identifying High Risk Probationers for Supervision in 
the Community: The Oregon Model.—Prison crowding, 
sentencing trends, and a need for more careful restric- 
tive community sanctions have produced a growing need 
for a high caliber probation service. However, many 
studies of probation have shown that it has failed to meet 
these demands, instead fueling public distrust and doubt. 
In response to these concerns, the Edna McConnell Clark 
Foundation funded the Probation Development Project 
in Multnomah County, Oregon. Authors Todd R. Clear 
and Carol Shapiro describe this project, which has uti- 
lized a consulting team of probation officers and a com- 
munity advisory board in developing policy on proba- 
tion’s mission and in identifying a target group of of- 
fenders for supervision. 

Exploring the Option of House Arrest.—Prison 
crowding has forced the system to search for reasonable 
middle-range sanctions, and house arrest is increasingly 
becoming an option. A recent Rand survey of probation 
innovations shows that 30 states are now implementing 
some form of house arrest program. This article sum- 
marizes the characteristics of these programs and 
discusses their advantages and several important unre- 
solved issues. Author Joan Petersilia concludes by noting 
that probation’s long-term survival may depend on 
whether it succeeds in implementing house arrest and 
other intensive surveillance programs. If probation can 
adapt its methods of supervision and service to deal with 
higher risk offenders in the community, probation may 
well find itself back in favor with the public and again 
the center of modern corrections policy. 

Electronic Monitors.—Electronic monitors are a new 
telemetry device designed to verify that an offender is at 
a specified location during specified times. The tech- 
nology is so new and the research is, thus far, so limited 
that there are many questions about monitors of all kinds, 
on all levels—programmatic and technological—which 
need to be examined by jurisdictions considering pro- 
grams using the equipment. Some of these questions are: 
Should equipment be purchased? Can it be used legally? 
On whom should it be used? Will the community accept 
it? And, will monitors provide the community with ad- 
ditional protection? Author Annesley K. Schmidt ad- 
dresses common concerns about electronic monitoring. 

Legal Issues in the Use of Electronic Surveillance in 
Probation.— Authors Rolando V. del Carmen and Joseph 
B. Vaughn explore the legal and constitutional issues in- 
voived in the use of electronic devices to monitor proba- 
tioners. The article describes the monitoring system cur- 
rently used in many jurisdictions, then reviews and in- 
terprets United States Supreme Court cases on electronic 
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surveillance. The constitutionality of probation condi- 
tions is addressed and possible infringement of constitu- 
tional guarantees in the use of electronic devices is ex- 
plored. Specific constitutional provisions are discussed, 
including the right to privacy, the right against self- 
incrimination, cruel and unusual punishment, equal 
protection, and search and seizures. Other legal concerns 
addressed are the use of curfew restrictions, the constitu- 
tionality of waiver of rights, and the right to refuse pro- 
bation or parole. The authors conclude that while the use 
of electronic devices in probation raises several constitu- 
tional issues, its constitutionality will most likely be 
upheld by the courts, if challenged. 

The Cost Effectiveness of Intensive Supervision.—In 
recent years intensive supervision has attracted renewed 
attention as a viable alternative to incarceration. Unlike 
previous experiments with this concept, the new genera- 
tion of programs has been designed to deal primarily with 
the overcrowding problem afflicting prisons. According 
to author Edward J. Latessa, along with the reduction 
in commitment rates comes a corresponding cost savings. 
This article examines the cost effectiveness of intensive 
supervision across the country. 

Intensive Probation Supervision: An Agenda for 
Research and Evaluation.—One response to crowded 
prisons and society’s demand for increased offender con- 
trol has been the introduction of programs invoiving the 


“intensive supervision of offenders in the community. 


Author Walter R. Burkhart points out that although the 
concept is not new, the programs differ from past efforts 
in that they emphasize surveillance and punishment rather 
than rehabilitation. Evaluation efforts have been limited, 
however, and little is actually known regarding the exact 
type of offenders best suited for these programs, the ex- 
tent to which these efforts prevent or control crime, and 
the specific program costs. According to the author, ex- 
perimental efforts are desperately needed to adequately 
address these questions in order to advance the field and 
permit improved criminal justice decisions. 

Back to the Future: An Historical Survey of Inten- 
sive Probation Supervision.—Each generation, it would 
seem,, has its concerns about crime, its economic costs, 
its social costs, and what to do about it all. Society con- 
tinues to look for ways to deal with the problems raised 
by crime. For example, the concept of reforming proba- 
tion to include intensive supervision is one of the answers 
currently being tried and evaluated for its effectiveness. 
In several states models are being, or have been, con- 
structed and programs begun. In this article, author 
Joseph W. Lipchitz reviews the history of attempts at 
supervision in earlier societies that lacked sufficient 
bureaucracies for the job, and the early success of John 
Augustus and his pes of intensive probation 
supervision. 


All the articles appearing in this magazine are regarded as appropriate expressions of ideas worthy of thought but their publication is not 
to be taken as an endorsement by the editors or the Federal probation office of the views set forth. The editors may or may not agree with the 
articles appearing in the magazine, but believe them in any case to be deserving of consideration. 
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The Control Controversy: A Preliminary 
Examination of Intensive Probation Supervision 
Programs in the United States 


By JAMES M. BYRNE 


Center for Criminal Justice Research, Department of Criminal Justice, 
University of Lowell, Lowell, Massachusetts* 


I. Introduction: The Control Controversy 


S POLICY makers throughout the country 

revise their criminal and juvenile codes, it is 

clear that community protection rather than of- 
fender rehabilitation is now their primary concern.! One 
consequence of this new crime control agenda is that both 
the philosophy and practice of probation have come 
under scrutiny. Invariably, the question is raised: Can 
probation officers effectively control the illegal behavior 
of the convicted offenders placed under their supervision? 
It should be apparent that the answer to this question 
hinges on the answers to a series of related questions such 
as: (1) What level of recidivism is acceptable to you: 20 
percent, 30, 50? (2) Who do you want to be placed on 
probation: felons (violent, property), misdemeanors, 
drunk drivers, delinquents? (3) How long do you want 
the probation department to supervise these offenders: 
6 months, 1 year, 5 years? And (4) how much time, energy 
(and, therefore, money) are you willing to spend on pro- 
bation services to achieve an ‘‘acceptable’’ level of con- 
trol? Clearly, issues of offender control in community 
supervision are central to the restructuring of correctional 
priorities (and probation in particular) which is now under 
way in many states. 

For years, we have relied on a sentencing policy—for 
both felonies and misdemeanors—which has been based 
on the assumption that most offenders can be allowed 
to return to the community without posing a major risk 
to the person or property of other residents. Despite re- 
cent changes in criminal (and juvenile) codes in many 
parts of the country, this basic assumption is still em- 
bedded in our sentencing policy. A recent Bureau of 
Justice Statistics report indicates that probation is the 
most common form of correctional placement: over 60 
percent (1,502,247) of all adults under correctional super- 
vision in 1983 were on probation, a 38 percent increase 
over the 1979 levels. Overall, this includes about an equal 
number of felony and misdemeanor probationers, 


*An earlier version of this article was presented at the Annual 
Meeting of the Academy of Criminal Justice Sciences, April 1, 1985, 
in Las Vegas, Nevada. The author would like to thank Robyn 
Westwater, April Pattavina, and Linda Kelly of the University of Lowell 
Center for Criminal Justice Research for their assistance in the com- 
pletion of this study. 


although there is much interstate variation in the crime 
mix of probationers.? 

Are these offenders effectively ‘‘controlled,”’ or do 
they commit new crimes against person or property while 
under supervision? Data from 1983 available from 20 
states (see table 1) reveal that the percent of adult proba- 
tioners who successfully complete their term is apparently 
high, ranging from 66 percent in Mississippi to 95 per- 
cent in Vermont.3 Moreover, the percent incarcerated 
for a new offense (or a probation condition violation) 
varied from a low of 5 percent in Vermont to 23 percent 
in Mississippi.4 While some would cite these statistics as 
indicators of the general appropriateness and success of 
probation supervision with the majority of offenders, 
others take a more jaundiced view. They point out that 
if we examine the percentage of rearrests/rearraignments, 
we would not appear nearly as successful. Moreover, if _ 
we separated administrative cases (such as drunk driving 
and collections) from regular, or risk/needs, cases, even 
higher failure rates would be identified for cases under 
risk/needs supervision. Finally, states which utilize a case 
classification system often allow the differentiation of 
success/ failure rates for offenders receiving low, medium, 
and high (and in a few states intensive) supervision. In 
these states, failure rates are much higher for high risk 
than low risk offenders. 

An examination of probation in Massachusetts 
underscores these three points concerning the illusion of 
success when examining total probation caseloads. In 
Massachusetts, only about one in five cases is placed on 
risk/needs supervision; the majority of a probation of- 
ficer’s caseload includes administrative cases. A 1984 
study revealed that 35 percent of all probationers under 
risk/needs supervision were arraigned on new charges. 
However, recidivism varied markedly by classifica- 


1 For a review of the shifts in sentencing policy which have occurred in this country over 
the past *” “ears, see, for example: Todd R. Clear, ‘“‘Correctional Policy, Neo-Retributionism, 
and the De*.minate Sentence,”’ in George F. Cole (ed.), Criminal Justice: Law and Politics, 
4th ed., (Montery, California: Brooks Cole Publishing Company, 1984:409-422); or Michael 
Sherman and Gordon Hawkins, imprisonment in America: Choosing the Future (Chicago: 
University of Chicago Press, 1981). 

2 See Bureau of Justice Statistics Bulletin, Probation and Parole 1983, NCJ-94776 
(September 1984:6). 

3 By “‘success,”’ I am referring to a probationer completing the term of his/her proba- 
tion without incarceration or discharge for special reasons, such as listed in Note 1, Table 
6, Bureau of Justice Statistics Bulletin, Probation and Parole 1983, NCJ-94776 (September 
1984:4). 

4 See Bureau of Justice Statistics Bulletin, Probation and Parole 1983 (p. 4). Data were 
reported for 24 states. 
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TABLE 1. PROBATION EXITS BY TYPE FOR 
SELECTED JURISDICTIONS, 1983 


Percent of exits who were discharged 
from probation due to: 
Incarceration 
Number Completion on current or All other 
Jurisdiction of exits of term new term reasons* 
Total 322,717 254,214 41,817 26,686 
Percent 100% 79% 13% 8% 
Connecticut 25,715 16 2 
Iowa 9,187 79 10° 
Kentucky 3,172 83 15 2 
Louisiana 9,164 80 14 6 
Maryland 33,947 78 ll ll 
Michigan 9,361 73 19 8 
Minnesota 25,375 92 8 0 
Mississippi 2,357 66 23 li 
i 11,597 80 8 12 
Montana 1,089 85 10 5 
New Jersey 20,428 79 4g 8 
New York 27,900 84 16 0 
North Dakota 662 71 17 6 
Oklahoma 5,903 83 16 1 
Rhode Island 3,277 92 8 0 
South Carolina 8,791 84 12 4 
Texas 110,197 73 12 15 
Vermont 3,921 95 5 0 
West Virgnia 2,015 89 8 3 
Wisconsin 8,659 77 20 3 


*Includes absconders, deaths, discharges to custody, detainer or war- 
rant and other miscellaneous discharges. 


Source: Table 6, Bureau of Justice Statistics Bulletin, Probation and 
Parole 1983, NCJ-94776 (September 1984:4). 


tion/supervision level: only about 15 percent of the 
minimum supervision cases were rearraigned as compared 
to 50 percent of the maximum supervision cases.5 From 
this perspective, it appears that—in Massachusetts at 
‘least—a clearly identifiable subgroup (approximately 15 
percent) of probationers ‘‘inflate’’ the overall failure rate. 
It is this group that poses a threat to community safety, 
not the majority of offenders under supervision. 
In California, similar distinctions have been offered 
between the supervision of adult felons and misdemeanor 
cases. Joan Petersilia and her colleagues recently com- 


5 Brown, M. and D. Cochran, Executive Summary: Massachusetts Risk/Needs Classifica- 
tion System (Report No. 5, December 1984). 

6 For example, see Walter Barkdull, ‘Probation: Call It Control—And Mean It,”” in 
Travis, Schwartz, and Clear (eds.), Corrections: An Issues Approach, 2nd ed., (Anderson 
Publishing Company, 1983). 

7 For example, see John Ortiz Smykla, Probation and Parole: Crime Control in the Com- 
munity (New York: MacMillan, 1984). - 

8 A brief note on method of analysis is in order. We attempted to contact (via telephone) 

departments in every state between November 1984 and March 1985. We then up- 
dated this material in the spring of 1986. A listing of the key contact persons in exch state 
can be obtained, available from the Center for Criminal Justice Research at the University 
of Lowell. We relied at the outset on a list of contacts idenified in a report by Chris Baird, 
which we have updated and expanded. A number of states responded by sending us descrip- 
tive material about the operation of their probation system. We used these materials, together 
with the summaries of our telephone conversations, to complete the following preliminary 
analyses. 


pleted an evaluation of felony probation in California 
which offers a graphic portrait of a probation system 
without adequate control over certain offenders. They 
concluded that: 


In our opinion, felons granted probation present a serious threat 
to public safety. During the 40-month follow-up period of our study, 

65 percent of the probationers in our subsample were rearrested, 

51 percent were reconvicted, 18 percent were reconvicted of serious 

violent crimes (homicide, rape, weapons offenses, assault, and rob- 

bery), and 34 percent were reincarcerated. Moreover, 75 percent of 
the official charges filed against our subsample involved 
burglary/theft, robbery, and other violent crimes—the crimes most 

threatening to public safety. (Petersilia et al., 1984, vii) 

Faced with findings such as these, legislators, judges, 
and probation administrators are currently reconsider- 
ing the basic mission of probation. Attempts to redefine 
probation are made more difficult by the reality of fiscal 
constraints (Harlow and Nelson, 1982), overcrowded 
prisons (Gottfredson and Taylor, 1983), and the public’s 
recent ‘‘mood swing’’; i.e., emphasis on community 
protection—rather than rehabilitation—as the purpose of 
corrections (Harris, 1982). To quote Conrad (1981)— 
albeit out of context—our current response to this prob- 
lem ‘‘. .. may well be submerged in an attempt to 
navigate between Scylla and Charybdis’’ (1981:554). On 
one hand, the crime control advocates call for a ‘‘get 
tough’’ policy with traditional probationers as a method 
of legitimizing probation.6 Concomitantly, community 
supervision advocates see probation as a viable alternative 
to incarceration for many ‘‘high risk’? offenders who 
would otherwise go to prison.” 

Nowhere are these conflicting views more apparent 
than in the current debate over the purpose and design 
of intensive probation supervision (IPS) programs. In the 
following article, I present the results of a preliminary 
examination of the use of these programs across the 
United States.8 Before presenting these findings, I will 
briefly outline the conceptual framework for three 
‘‘ideal’’ models of community supervision: (1) the Justice 
Model, (2) the Limited Risk Control Model, and (3) a 
Traditional Treatment-Oriented Paradigm. By examin- — 
ing the rationale underlying the development of intensive 
supervision programs in light of these alternative modeis, 
interstate variation in the form and substance of these 
programs can be explained. 


II. Three Conceptual Models of Intensive Supervision 


The function (and design) of intensive probation super- 
vision programs is a by-product of the dominant sentenc- 
ing philosophy of a particular state. Consequently, we 
can expect these programs io be serving different 
‘*clients’’ across states. For example, Massachusetts has 
the highest percentage of violent offenders in prison (72 
percent in 1981), while South Dakota has the lowest 
percentage (18 percent in 1981) of violent offenders in 
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prison.? Sentencing alternatives with very different 
target populations would likely be developed in both 
states, reflecting the unique correctional philosophies 
which exist. Of course, during times of severe prison and 
jail crowding it is quite difficult to consistently adhere 
to a sentencing philosophy which requires incarceration. 

This is one reason that the concept of ‘‘intensive super- 
vision’’ is so attractive to policy makers: It offers an im- 
mediate solution to the prison crowding problem which 
is not inconsistent with the ‘‘get tough’’ attitude of the 
public. 

Recently, a number of authors have attempted to 
describe the broad parameters of a ‘‘rational’’ sentenc- 
ing policy, including very specific models of the poten- 
tial utilization of intensive supervision by probation 
departments. We highlight three such attempts below: a 
justice model, a limited risk control model, and a tradi- 
tional, treatment-oriented model. 


A. The Justice Model 


The justice model of probation supervision emphasizes 
punishment but within the bounds of fairness. According 
to Harris (1984), ‘‘Proponents of a just deserts or justice 
model have emphasized that the penalty imposed should 
be based on the crime committed. Since their function 
is punishment, penalties should not be selected for 
utilitarian reasons’’ (p. 24). Based on a ‘“‘just deserts’’ 
rationale (see von Hirsch, 1976; Fogel, 1984; Singer, 
1979), a program of probation supervision would focus 
on the following punitive conditions: 


(1) Daily contact between probation officer 
and offender for certain crimes; 

(2) Community service orders; 

(3) Restitution and/or probation fees, fines, etc. 


In the justice model, there is no required participation 
in specific treatment, counseling, etc. Objective risk 
assessment, which provides a prediction of future 
behavior, is not employed. Examples of a justice model 
sentencing schedule are presented in table 2 (adapted from 
Thomson, 1984, Table 4:3). Commenting on the justice 
model of probation. Thomson (1984) has observed that 


Probation can fit well with other elements of the system when 
it is recognized that the goals of the system are justice and retribu- 
tion. In such a system, probation is part of a set of sanctions rang- 
ing from arrest, conviction and conditional discharge, at one ex- 
treme, through fines, straight probation, monetary restitution, com- 
munity service orders, home confinement, and split sentences to in- 
carceration as the most severe measure. (1984:105) 


9 One reason for Massachusetts’ high ranking is that the county house of correction 
population is excluded from this state’s figures. In Massachusetts, an offender can serve up 
to a 2-1/2-year sentence in the house of corrections. In many other states, offenders with 
sentences over 1 year in length are housed in the state prison. 

10 See, for example, V. O’Leary and T. Clear, Directions for Community Corrections 
in the 1990’s (U.S. Department of Justice, National Institute of Corrections, 1984). 


TABLE 2. A JUSTICE MODEL SENTENCING SCHEDULE: 


SOME EXAMPLES 
Offense Sentence 
Murder 4,000 to 18,000 days incarceration 
Rape, kidnapping for 750 to 3,000 days incarceration 
ransom 
Anvoluntary manslaughter Probation Type A or 60 to 750 days 
incarceration 
Indecent liberties with a Probation Type B or A or 10 to 200 
child days incarceration 
Armed robbery Probation Type B or A or 1 to 120 
days incarceration 
Residential burglary Probation Type C or B or 1 to 100 


days incarceration 


Aggravated assauii, bat- 
tery, reckless conduct 


Probation Type C or B or 1 to 30 
days incarceration 


Unlawful possession of 
weapons 


Probation Type C or 1 to 5 days 
incarceration 


Note: Probation types are defined as follows: 


A= = weekly reporting for 24-36 months plus up to 800 
hours of community service. 

B = monthly to weekly reporting for 12-24 months 
plus up to 200 hours of community service. : 

C = quarterly to monthly reporting for 6-12 months 
plus up to 50 hours of community service. 


Restitution or victim services could also be imposed as additional 

penalties in conjunction with those listed above. 

Adapted by author from Doug Thomson, ‘‘Prospects for Justice Model 
Probation”’ (Table 4.3, pp. 128-129), in McAnany, Thomson, and 
Fogel (eds.) Probation and Justice, Cambridge, Massachusetts 
(Oelgeschlager, Gunn, and Hain, 1984). 


Within a justice model, the primary responsibility for 
identifying the appropriate sanctions for specific offense 
categories rests with the legislature and/or a guidelines 
commission. Interestingly, no IPS program currently in 
operation meets the criteria for a justice model. However, 
many states do emphasize that one of the goals of their 
program is justice/retribution. Indeed, the use of pro- 
bation fees, fines, community service, and (at least to 
some extent) house arrest as part of intensive supervision 
suggests that many states do embrace certain features of 
the justice model. 


B. The Limited Risk Control Model 


Because it is not ‘‘forward-looking,’’ the justice model 
of probation has been criticized for placing a high priority 
on the fairness/uniformity of punishment, at the expense 
of an assessment of offender risk. In its place, O’ Leary 
and Clear (1984) offer a ‘‘Limited Risk Control’ sentenc- 
ing model!® which attempts to balance offender risk with 
concerns for fair punishment. 
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Under limited risk control, the seriousness of the offense 
establishes a range of penalties that is just, with the lower range 
establishing the minimally acceptable punishment, and the upper 
range establishing the most severe punishment that may be impos- 
ed. Within those limits, specific decisions about the amount and 
character of state intervention are determined by the individual’s 
potential for new criminal behavior. (1984:3) 

The prediction of future criminal behavior, within the 
confines of a presumptive sentencing scheme, is the 
critical component of limited risk control. The authors 
recognize that any attempts to predict the future behavior 
of offenders will result in two types of error—false 
positives and false negatives. Therefore, they argue, it is 
important to provide decisionmakers with accurate in- 
formation on the relative costs of both false positives (i.e., 
offenders we think are bad risks but who do not 
recidivate) and false negatives (i.e., offenders we think 
are good risks but who recidivate). How have we balanced 
these errors in the past? O’ Leary and Clear’s assessment 
bears repeating here: ‘‘It is a small wonder that prisons 
are so crowded—they are full of the false positives held 
to try to reduce the false negatives.’’ (1984:9) 

In the O’Leary and Clear sentencing scheme, the in- 
itial assignment in an institutional or community program 
would be determined by the judge, while the length of 
stay could be established using a presumptive sentencing 
format, with longer and shorter stays determined by ob- 
" jective risk assessment. At sentencing, judges would select 
one of the three levels of control listed below. These 
assignments would be routinely reviewed, and as risk 
’ levels decrease, so too would the level of control. 
Control Level Programs 
I: Maximum security prison 

Medium security prison 
Minimum security prison 


II: Local correctional facility 
Halfway house 
Home detention 


Ill: Intensive surveillance in com- 
munity 
Community supervision in pro- 
bation or parole 
Community service/restitution 


Intensive supervision is viewed as an important com- 
ponent of Control Level III of the limited risk control 
- model. The authors view intensive supervision in the 
following terms: (1) very small caseloads (e.g., 10 to 1 
client-officer ratio); (2) weekly contacts; (3) field visits; 
(4) the use of preventive conditions in recognized, high- 
need areas, such as alcohol, drugs, and education; and 
(5) swift and certain administrative review and revoca- 


tion procedures for violation of conditions (O’Leary and 
Clear, 1984:19). The characteristics of offenders to be 
placed on intensive supervision in a limited risk control 
model can be compared to minimum and regular super- 
vision offenders by examining table 3. Unfortunately, a 
delineation of the probable offense types under intensive 
supervision is not offered. 


TABLE 3. CLASSIFICATION SYSTEM USING RISK- 
AND NONRISK-CONTROL ELEMENTS 


Program Indicated Client 
by Level of Risk Characteristics 


Level 1: Minimum 


Client does not now pose a significant 
community supervision 


threat to the public, no requirements of 
the court call for close supervision, and 
client has no important problems that 
are specifically related to potential 
serious violations of the law and that 
the probation service can reasonably ex- 
pect to affect substantially. 


Level 2: Regular Client does not pose a significant threat 
to the public, and no close supervision 
is mandated by the court, but client is 
currently coping with a significant set 
of problems related to potential viola- 
tions of the law. Client has some expec- 
tation of overcoming these problems 
with the assistance of the — 
service. 


Client has been recently assigned to pro- 
* pation and has a history of violent 
behavior toward others or is likely to 


Level: Intensive 
community supervision 


commit a fairly serious violation of the 
law, or the requirements imposed by the 
court can be enforced only by close and 
persistent supervision. 


Source: Todd Clear and Vince O’Leary, ree aie 


in the Community (Lexington, Massachusetts: Lexington Books, 
1984:79). 


Perhaps the most compelling feature of the O’Leary 


and Clear model is the use of preventive conditions, - 


linked directly to each offender’s immediate ability to 
reside safely in the community. These conditions are not 
designed with the general aim of rehabilitation in mind, 
for as the authors note: ‘‘. . . Any assistance rendered 
an offender must be reasonably related to a crime reduc- 
tion goal. A supervision agency is not a welfare agency, 
and an extension of its activities beyond a crime control 
focus is both inappropriate and dangerous.’’ (1984:18; 
emphasis added) Two states have based their programs 
on this model of intensive probation supervision: Oregon 
and Massachusetts. In Massachusetts, the elements of IPS 
are fairly consistent with a limited risk control model, 
but the state’s overall sentencing philosophy is somewhat 
different. The Oregon model of IPS is an even closer ap- 
proximation of the limited risk control philosophy. 
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(Editor’s note: Not coincidentally, Todd Clear has been 
involved in the development of the Oregon program. See 
the article by Clear and Shapiro, this issue, on the Oregon 
Model of IPS.) 


C. A Traditional, Treatment-Oriented Paradigm 


Despite the ‘‘crime control’’ focus of recent legislative 
sentencing reforms, an examination of correctional 
policies in these reform states reveals a continued reliance 
on rehabilitation. This is particularly true in the area of 
‘intensive’? probation, as many states still rely on 
treatment-oriented probation conditions. Since these con- 
ditions are often mandatory, it is clear that their purpose 
is broader than immediate crime control. In fact, long- 
term change in offender behavior is the aim of these 
conditions. 

A traditional, treatment-oriented model of intensive 
supervision may include punitive components which are 
identical to the above two strategies. Unlike the justice 
and limited risk control models, however, ‘‘treatment’’ 
is required (in addition to such conditions as fines, fees, 
and community service). Specifically, once individual 
**self-help’”’ plans are developed, failure to make progress 
toward performance objectives may result in the institu- 
tion of revocation proceedings. Thus treatment plans— 
once developed—place the primary responsibility for con- 
tinued participation in the program on the offender. A 
good example of this approach is found in New Jersey’s 
intensive supervision program, which is described 
elsewhere in this issue by Pearson and Bibel.!! 

Special features of this model include: 

(1) Development of individual plans for life in the 
community (work, study, community service, 
etc.); 

A requirement of full-time employment or voca- 
tional training and community service by each 
participant; 

The use of a community sponsor and other sup- 
port persons who will provide extensive assist- 
ance and direction to each participant. 

As the review of intensive probation supervision pro- 
grams in the following section reveals, almost all states 
with IPS programs use this type of mandatory treatment 
condition, presumably based on a link between com- 
pliance and subsequent rehabilitation. This underscores 
a resistance to changing the treatment orientation of pro- 


(2) 


(3) 


11 The preliminary report on New Jersey’s program was provided by Daniel Bibel, ISP, 
New Jersey Administrative Office of the Courts (Spring 1985). See the article by F. Pearson 
and D. Bible (this issue). 

12 We were unable to contact probation departments in Alaska and Hawaii. 

13 States have also experimented with intensive supervision for juvenile probationers. One 
such program was evaluated in Contra Costa County, California. For an overview and evalua- 
tion, see Jeffrey Fagan and Craig Reinarman, Intensive Supervision for Violent Offenders - 
The Transition from Adolescence to Early Adulthood (San Francisco, California: The URSA 
Institute, 1985). 


bation, even with the most serious offenders under 
supervision. 


Ill, A Preliminary Examination of Intensive 
Probation Supervision Programs 
in the United States 


It should be clear from the brief overview of the 
various theoretical rationales underlying intensive super- 
vision that there is no consensus concerning the purpose 
of IPS. But to what extent does this ‘‘competition over 
purpose”’ translate into variations in the actual design and 
practice of intensive supervision? To answer this ques- 
tion, the Center for Criminal Justice Research at the 
University of Lowell conducted an initial nationwide 
telephone survey of key probation administrators in each 
state during the spring of 1985. We extended (and up- 
dated) this survey in the spring of 1986. In total, the 
preliminary findings reported here are based on a survey 
of 48 states, plus Washington, D.C.!2 In many states, we 
were also supplied written program documents; and in 
a small number of states, preliminary evaluation data 
were also reviewed. The following review is based on these 
materials and the interviews with key administrators. We 
have focused here on an examination of adult probation 
supervision practices, although intensive probation super- 
vision programs have also been developed exclusively for 
juvenile offenders.'% 

It is quite apparent from our preliminary survey that 
the term ‘‘intensive supervision” is a ‘‘catch-all’’ phrase 
which includes a wide range of programs at distinct deci- 
sion points in the criminal justice process. It has been used 
alternately to describe programs which function as 1) a 
front-end alternative to incarceration (both in the form 
of a discretionary sentencing decision controlled by a 
judge and as an established presumptive term for a par- 
ticular offense); (2) as a form of probation case manage- 
ment, once offenders are placed on general probation 
caseloads; and (3) as a ‘‘back-door,’’ early-release mech- 
anism from prison/jail. 

The location of the IPS program at any one of these 
major decision points is a function of the relative (discre- 
tionary) power of legislators, judges, and correctional ad- 
ministrators. Briefly, legislators control the target popula- 
tion of IPS programs in states which have mandatory (or 
determinate) sentencing models. In addition, they are 
often the primary decisionmaker in states which use a 
presumptive sentencing model. In both instances, the 
legislators set the basic eligibility requirements but allow 
judges and administrators some flexibility based on the 
existence of aggravating and mitigating circumstances. 
(In the proposed Massachusetts Presumptive Sentencing 
Bill, for example, legislators would limit the use of in- 
tensive probation as a sanction for violent offenders to 
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those individuals who were convicted of E and F felonies 
only. These are the least serious crimes against the 
person.) 

In a judicial model, the legislature usually establishes 
the broad mandate for IPS by statute but allows the judge 
the discretion to select offenders for the program. The 
judge may or may not have access to an objective risk 
assessment (e.g., the Wisconsin Risk Assessment Model) 
when he or she makes this determination. These decisions 
are made either at sentencing (e.g., Georgia) or as a 
postsentencing alternative, utilizing some form of shock 
probation (e.g., Arizona), sentence modification (New 
Jersey), split sentence, or intermittent incarceration. !4 

Finally, an administrative model would give the 
primary decisionmaking power on the specific IPS target 
population to the probation department. The legislature 
often has approved an indeterminate sentencing model 
in these states. Once the judge places an offender on pro- 
bation, the classification/supervision of probationers 
becomes an administrative responsibility. Many states 
have developed objective risk/needs assessment to help 
state and local administrators structure this (discre- 
tionary) decision. The current experiment in intensive pro- 
bation supervision described by Cochran, Corbett, and 
Byrne (this issue) falls into this category. 

Not only do the location and decisionmaking authority 
of IPS programs vary in the programs which we studied, 
but there was interstate variation in the content of these 
programs. This can be linked (in turn) to the philosophy 
of sentencing/correction which the program embodies.!° 
Table 4 includes an interstate comparison of the develop- 
ment of IPS programs in the United States. These pro- 
grams are now operating in 29 states, while 8 additional 
states (plus Washington, D.C.) expect to have an opera- 
tional intensive probation supervision program by the end 
of this year. However, in many states these programs 
often exist in only a handful of ‘‘pilot’’ probation pro- 
gram sites. According to our review, eight states— 
Connecticut, Florida, Georgia, New Jersey, Oklahoma, 
Texas, Utah, and Vermont—have implemented statewide 
programs which include some form of intensive supervi- 
sion. Review of the ‘‘comments’’ column in table 4 
reveals that the Georgia model of IPS is the most 
replicated program in the country (i.e., in six states), 
followed by the New Jersey program. (Editor’s note: Both 
_ of these models are the subject of articles in this issue). 


14 See Bureau of Justice Statistics Bulletin, Probation and Parole, 1983, NCJ-94776 (Table 


15 For a review of the justice model, see McAnany, Thomson, and Fogel (eds.), Proba- 
tion and Justice (Cambridge, Massachusetts: Ocigeschiager, Gunn and Hain, 1984). For a review 
of the limited risk control model, see Clear and O’ Leary, Controlling the Offender in the Com- 
munity (Lexington, Massachusetts: D.C. Heath and Company, 1984). The traditional/treat- 
ment model is described in Smykla (1984). 

16 For example, the placement of low risk cases on intensive supervision may be unac- 
ceptable in Massachusetts, where 77 percent of the prison population are violent offenders 
and IPS is controlled administratively. However, in another state where ‘‘low risk’’ offenders 
are routinely placed in prison (e.g., South Dakota, Georgia), the program may be reasonable. 


In addition, most states which have intensive proba- 
tion supervision also have implemented the Wisconsin 
Probation Risk Assessment Instrument (or some varia- 
tion of this model), in large part due to the training ef- 
forts of the National Institute of Corrections. However, 
these ‘‘objective’’ risk assessment instruments have two 
distinct limitations: (1) they are usually not validated 
(Wright, et al., 1984), and/or (2) in a number of states, 
they are not explicitly used to classify probationers as 
eligible for intensive supervision. In these states, func- 
tion and purpose of objective risk assessment should be 
reassessed in light of the following: Should ‘‘risk assess- 
ment’’ results be presented to judges as a part of the 
presentence investigation? Or should these instruments 
only be used as a case management tool after a decision 
has been made on tiie appropriateness of a probation 
sanction? Answers to these questions are based on a deter- 
mination of exactly who should control ihe target popula- 
tion and intake process for the IPS program. There is, 
of course, no single standard which can be established, 
since the philosophy (e.g., just deserts, limited risk con- 
trol, rehabilitation) ard the purpose (sentencing alter- . 
native, case management, release valve, etc.) of these pro- 
grams vary from state to state (and within some states 
as well).!6- 

Nonetheless, the importance of this issue can be 
highlighted by examining Georgia’s intensive supervision 
program. Surprisingly, only 28.7 percent of the offenders 
placed on intensive supervision in Georgia were classified 
as maximum risk cases (7.9 percent were minimum risk 
cases, 28.9 percent were medium risks, and 34.5 percent 
were high risks). This finding suggests two general 
caveats: First, to speak generally about the ‘‘success’’ of 
Georgia’s IPS without examining the impact of mixed risk 
levels would be misleading; further subgroup analyses are 
necessary. Secondly, others might legitimately question 
the allocation of scarce resources toward low risk cases. 
Little attention has been focused on the appropriateness 
of the state’s selection criteria for offenders with low or 
medium risk levels. The assumption is that, in Georgia, 
these offenders would have been sent to prison if the IPS 
alternative were not available. Ironically, the Georgia pro- 
gram is being used as a model for other states around 
the country, despite the fact that the target population 
in these states may often be quite different. In this con- 
text, the suggestion we offer policy makers considering 
the Georgia model of IPS is deceptively simple: what 
‘‘works’’ in Georgia may or may not work in your own 
state. 

Our survey also revealed that there is considerable in- 
terstate variation in the target populations and intake 
criteria of IPS programs. For example, while many states 
do attempt to restrict offenders from consideration for 
intensive probation supervision who have committed 
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TABLE 4. INTERSTATE COMPARISON OF THE DEVELOPMENT OF INTENSIVE PROBATION SUPERVISION PROGRAMS 


IPS Program(s) Exist 
No 


Yes (6/85; 10 counties Ist 
year, statewide 2nd year) 
No 

Yes (selected sites only) 
Yes (3 sites) 

Yes (statewide; 7/1/84) 
No 

Yes (statewide; 9/83) 


Yes (statewide) 


Yes (5 of 7 districts) 
Yes (10 counties; 6/84) 
Yes (1 county) 


Yes (4 sites; 7/85) 
Yes (10 sites) 


Yes (25 of 120 counties; 1984) 


No 


No 
No 


Yes (4/85) experimental 
program in 15 pilot courts 


No 
No 


Yes (3 sites) 


Yes (3 pilot sites; 10/84) 


IPS Proposed 
Yes (Fall 1986) 


Comments on Program Model 
Contingent on funding. Modified Florida Model. 


Georgia Model. Program will be extended to all 


15 counties in 2nd year. 


Plan to begin development of IPS Program 7/86; 
contingent on funding. 


Contra Costa County House Arrest Program and 
Serious Offender Project (for Juveniles). 


Georgia Model (modified). Legislation pending 
for funding to expand program statewide. 


Targets sentenced offenders serving 2-5 years 
term in state prison system. 


Lack of funding cited, but IPS is under consider- 
ation. 

Program is entitled the ‘‘Community Control 
House Arrest Program.”’ 


Mixed risk levels (H/M/L) included in IPS popu- 
lation. 


Includes both probationers and parolees. 
Georgia Model (modified). 


Allen County Adult Probation Department pro- 
grams; based on Georgia Model. 


New Jersey Model. 


Part of Community Corrections Legislation, 
begun in 1982 (adult/juvenile). 


Similar to New Jersey Model, limited to non- 
violent offenders. 


Based on Georgia Model (parole eligible Ist of- 
fenders who receive sentences of 5 years of less). 


Pending legislative approval. 


Plan to test in Baltimore; targets offenders given 
1-7 years sentence for nonviolent offenses. 


Pilot evaluation linked to proposed Presumptive 
Sentencing Package. : 


No funding available. 


Some courts do have ISP for drug offenders 
only; lack of funds. 


Limited to severe drug and alcohol offenders; 
lack of funding for statewide program. 


Developed in conjunction with Community 
Sentencing Act, September 1983. 


= 
Yes 
program) 
No 


New Jersey 


New York 


North Dakota 


Washington, DC 
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IPS Program(s) Exist 


No 
Yes (2 sites; begun 7/73) 


Yes (begun 1978) 


Yes (3/84, selected counties) 


No 


Yes (5 counties) 
Yes (statewide) 


Yes (9/83, 1 county) 
Yes (3 counties) 


No 


Yes (9/81, statewide) 
Yes (statewide) 


Yes (statewide, 1934) 


Yes (1/85; 3 sites) 


No 


TABLE 4.(Cont’d) 


IPS Proposed 
No 


No 


No 


Yes (7/86) 


Yes (7/86) 


Comments on Program Model 


Developing a progream for parolees only to be 
used as early release mechanism for nonviolent 
offenders. 


Lack of funding. 
Focus on drug addicts and career criminals; 2 


sites (Las Vegas and Reno); ‘‘team approach’’ 
different from Georgia Model. 


IPS program now under legislative review. 
Cases based on NIC classification; currently 
being evaluated. 


Reductions in probationer/officer ratio are being 
considered. 


In addition to IPS, New York developed an In- 
tensive Specialized Supervision Program which 
targets multiple recidivist drunk drivers. 
Georgia Model (modified); legislation pending 
for statewide expansion. 

Lack of funding. 


Modeled after Lucas County Incarceration Divi- 
sion Unit. 


Limited to nénviolent offenders between ages 18 
and 22. 


Viewed as an alternative to jail. 

IPS in place in Chester, Schuykill, and York 
counties. IPS proposal being considered in 1 
other county. 

Severe understaffing. 

Preferably no violent offenders included. 


(Statewide program, focus on offenders from ur- 
ban areas). 


Diversion occurs at time of sentencing. 
Program includes both probationers and 
parolees. 


Split sentences frequently used; intake criteria in- 
clude automatic (and discretionary) placement in 
ISP for specific offense types. 


Probation officer has flexibility to establish 
‘supervision level within a specified range. 


Intensive Parole Supervision begun in 1976 and 
designed as a prison alternative; multiple entry 
points. 


Approved by Mayor, and a 7/86 start-up 


3 
Montana No 
‘ 
New Hampshire No Yes (7/86) pas 
Yes (statewide; as an alter- - Yes (Essex 
i i 
native to prison) County; alter- eee. 
native to jail) nt 
- 
= 
Rhode Island No No ee 
South Carolina Yes (September 1985) _ ee 
South Dakota No No 
Vermont 
indicated. : 
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TABLE 4. (Cont'd) 


State IPS Program(s) Exist IPS Proposed Comments on Program Model 
West Virginia No No _ 
Wisconsin Yes (1984; selected High Risk Offender Project (intensive parole 
sites only) supervision programs are also in place). 
Wyoming No No (ISP pro- Developed instead ‘‘intensified supervision’’ to 
posal rejected) increase the supervision levels of General 
Probationers. 
TOTAL 29 9 


Note: — = No data available and/or not contacted as of 5/1/86. 


Note: There were 2 states with no verifiable information. Thus, 37 of 48 states plus Washington, D.C. either 
ve intensive probation supervision programs (29) or are about to implement them (9). 


crimes against the person, other states do allow these of- 
fenders to be considered for their program. Moreover, 
in some states it is not the nature of the offense per se, 
but the length/location of the sentence that is targeted. 
In Connecticut, offenders with sentences between 2 and 
5 years in length are targeted (but only if crowding reaches 
a predetermined level). Louisiana also targets offenders 
with sentences of 5 years or less. Finally, our survey 
revealed intrastate variation in the target population of 
certain states (e.g., Pennsylvania, Ohio, Missouri). 

Not only do the ‘“‘target populations’’ of intensive 
supervision programs vary, but there are also basic dif- 
ferences in program design which can be highlighted. 
Table 5 focuses on interstate variations in (1) type of con- 
tracts, (2) use of curfew checks, and (3) minimum total 
monthly contacts. Small caseloads and multiple contacts 
are viewed by many as the cornerstone of intensive super- 
vision (e.g., Clear and O’Leary, 1983). But caseload size 
varies greatly throughout the country, with an average 
caseload size of 25 intensive supervision probationers per 
_ officer. The intensity and range of contacts also varied 
greatly across the 37 states (plus Washington, D.C.) with 
current (or proposed) intensive probation supervision pro- 
grams. For example, total minimum monthly contacts 
ranged from a low of 2 per month (in Texas) to 32 per 
month (in Idaho). Moreover, the number of face-to-face 
contacts ranged from two per month in Texas, Nevada, 
and Ohio to daily contacts in programs in California, 
Idaho, and Indiana. There were also wide variations in 
the use of curfew checks and the number/type of col- 
lateral contacts to be employed. 

There are many other variations in program design 
which can be identified. Table 6 provides an overview of 
the extent of this design variation in the 31 states which 
currently have an IPS program in place as of June 1, 
1986. Examination of this table reveals that there are cer- 


17 An excellent review of current policies and practices regarding probation fees is found 
in Baird, et al. (1986). 


tain features of IPS that are found in the majority of ex- 
isting programs, including objective risk/needs assess- 
ment, the use of community service conditions, periodic 
record checks, mandatory referrals in high need areas 
(e.g., drugs, alcohol, education), curfews/house arrest, 
the use of ‘‘spot testing’ for drug and alcohol abuse, 
specialized training for probation officers handling in- 
tensive supervision cases, and the use of shcck incarcera- 
tion or split sentences as part of intensive supervision. 
However, there are also many other dimensions in which 
these programs vary: organization (pooled vs. individual 
caseloads); role specialization (i.e., separation of 
surveillance and treatment functions); the use of elec- 
tronic surveillance; the imposition of probation fees;!7 
the designation of community sponsors; and, finally, the 
extent of restitution orders. 


IV. Conclusions 


Does intensive supervision work? Ongoing evaluations 
in Georgia, New Jersey, and Massachusetts present 
favorable results (editor’s note: see the articles by Erwin, 
Pearson and Bibel, and Cochran, Corbett, and Byrne, 
this issue, for a more detailed assessment of each pro- 
gram’s impact). However, it should be apparent from this 
brief overview of IPS programs that any generalizations 
about the overall effectiveness of ‘‘intensive’’ supervision 
will be misleading because of the differences in program 
philosophy, target populations, and the basic elements 
of program design. Importantly, research which attempts 
to examine the relative impact of specific design features 
has not been conducted. Thus, policy makers are now 
faced with a smorgasbord of design options from which 
to choose, with inadequate information on the impact of 
these program components on different types of offend- 
ers. 
More specifically, the current state of knowledge about 
the relationship between IPS inputs (target population, 
selection criteria), activities (elements of program design 
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TABLE 5. INTERSTATE VARIATION IN THE LEVEL AND TYPE OF OFFICER/CLIENT CONTACTS REQUIRED 
IN INTENSIVE SUPERVISION PROGRAMS 


Type of Contact (#) 
Direct, Personal Collateral 


Vermont 


4/week 


7/week 
2/week 


3/week 
6/week 
5/week 
7/week 


5/week 
7/week 
5/week 


3-5/week 
2-3/week 
4/week 


(min.) 
2/week 


10/month 
5/week 
2/month 


5/week 
1/week 
5/week 
2/month 
1/week 
2/week 


2/week 
1/week 


5/week 
2/month 


3/week 
1/week 


1/week 
(Employer) 


Curfew Checks 


1/month 


Monthiy Total 
Cantacts Only 


30 
13 


12 
10 


Colorado 1/week 
Connecticut 1/week 16 
Florida 1/week 2/month 28 

Georgia 2/week 2/month 28 
Idaho 1/week (varies by 32 = : 2 
offender) 

Ilinois 1/week 1/week 
lowa - 1 face-to-face 20 The 
Kansas - 20 
Kentucky 2/week random 18 ae 
Louisiana F 2/week 16 

Maryland random 10 
telephone calls 

Nevada 1/month 3 
(Employer) 

New Jersey $/month 20 
New York 1/week 8 

North Carolina 1/week 3/week 24 seek 

Oregon varies, non- unnanounced 8 eS 
specific name visit Sane 

Pennsylvania 2/week 16 

South Carolina 1/week 8 
(Employer) 

Tennessee 1/week 2/week 24 
Texas varies, non- - 2 fen 

6/month 

| 
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TABLE 5. (Cont'd) 


Type of Contact (#) 
- State Direct, Personal Collateral 
Virginia 1-5/week varies, non- 
specific 
Washington 1/week 2/month 


Curfew Checks 


Notes: A number of states do not break out — of contacts, centieing comparisons difficult; direct contacts include face-to-face 


and telephone contacts. 


This summary is preliminary and ignores possible intrastate variation. 


and degree of implementation), and outputs (recidivism, 
cost, displacement effects on traditional probationers, 
diversion, etc.) has been categorized as ‘‘inadequate’’ and 
‘*poor’’ by a number of reviewers (e.g., see the reviews 
by Banks, et al., 1979; Latessa, 1979; Fields, 1984). When 
we look at evaluations of programs across the country, 
we find that (1) many IPS programs have not been for- 
mally evaluated, and (2) few of the evaluations which 
have been conducted meet even the most basic 
methodological criteria. (Editor’s note: This problem is 
discussed in detail by Burkhart, later in this issue.) 
Eight years ago, an evaluation of 20 intensive super- 
vision programs was completed by Banks (see Phase I 
Evaluation of Intensive Special Probation Projects, 
1977). His assessment of IPS programs is still relevant 
today: 


In summary: Almost every element of information about IPS 
is knowable through direct empirical study yet almost nothing is 
scientifically known and little will ever be known until measurement 
techniques are improved. 

Perhaps the outcome of the comprehensive IPS evalua- 
tions currently underway in Georgia, Massachusetts, and 
New Jersey will address this shortfall. In the interim, 
however, we must resist the temptations to assume that— 
in the name of intensive supervision—more control is 
always better control. As M. Kay Harris pointed out 
recently,'® IPS programs seem to be continually adding 
new program features, with little concrete evidence that 
these new elements will increase community protection 
and/or result in a greater proportion of rehabilitated of- 
fenders. The only justifiable rationale for these controls 
is retribution, but is this the intended purpose of the pro- 
grams? In this context, Harris suggests that the current 
‘*garbage can’’ mentality towards IPS is dangerous and 
a potential threat to individual rights and liberty. 

The field is in need of research on the design, im- 
plementation, and effectiveness of intensive probation 
supervision programs. At minimum, decisionmakers need 
access to evaluation research on the relative effectiveness 


18 Author’s summary of M. Kay Harris’ remarks at a panel on intensive supervision at 
the November 1984 meeting of the American Society of Criminology in San Diego, California. 


of IPS in each of the three conceptual models outlined 
here. It is only at this point that the IPS concept can be 
considered as one element in a comprehensive sentenc- 
ing policy. 
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Turning Up the Heat on Probationers in Georgia 


BY BILLIE S. ERWIN* 


NTENSIVE IS a relative term. Intensive probation 
| supervision (IPS) applies the term in varying degrees. 

The basic idea behind intensive probation supervi- 
sion, which is sweeping the country, is to increase the heat 
on probationers in order to satisfy the public demand for 
just punishment. Can prison-bound offenders be diverted 
into IPS without posing serious threat to public safety? 
That is the pivotal question. If the answer is yes, IPS can 
be said to satisfy two goals that have long appeared 
mutually contradictory: restraining the growth of prison 
populations (and budgets) through diversion, while satis- 
fying the public’s demand that criminals be punished for 
their misdeeds. Not surprisingly in these budget-conscious 
times, the IPS concept is gaining popularity. This article 
describes Georgia’s IPS program and summarizes 
preliminary research that suggests that IPS is both safe 
and cost-effective. 


Background of IPS in Georgia 


Like other states, Georgia experienced explosive 
growth in prison admissions and sentence lengths during 
the 1970’s. Despite massive funding for new facilities, 
prison population continued to outstrip capacity, 
resulting in gross overcrowding, huge backlogs of state 
inmates in local jails, Federal lawsuits, and serious 
budgetary pressures. All three governors during this 
period (Lester Maddox, Jimmy Carter, and George 
Busbee) described the chronic prison crises as the worst 
problem of their administrations, one that sapped their 
energy and soaked up money desperately needed for other 
worthy projects. 

The judges tended to be very conservative: the per- 
capita incarceration rate in Georgia was then the highest 
in the country, higher even than in the Soviet Union or 
South Africa.! Some judges expressed the feeling that 
it was their responsibility to impose sentences reflecting 
just punishment for crime, while overcrowding was the 
responsibility of the corrections department (which in 
Georgia oversees both prison and probation). As the crisis 
deepened, however, the judiciary became more sym- 
pathetic and began using regular probation for more 
serious offenders. In spite of the fact that more serious 
offenders were being placed on regular caseloads, the 
crisis in prison overcrowding continued unabated. An 
alternative was needed that could be used for a still more 
serious category of offender—that was as ‘‘punishing’’ 


*Billie S. Erwin is on the staff of the Office of Research and Evalua- 
tion for the Georgia Department of Corrections and served as prin- 
cipal evaluator for the intensive probation supervision pilot. She was 
assisted in data analysis by Dr. Edward M. Buckner, assistant professsor 
at Georgia State University. 
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as prison without being costiy and without the undesirable 
side effects of forcing innocent families onto welfare or 
plunging lesser offenders into prisons full of hardened 
criminals. Georgia’s Intensive Probation Supervision pro- 
gram emerged from this decade of crisis and frustration, 
conceived and formulated by probation staff with direct 
input from judges. 


Standards of Supervision 


It is necessary to define ‘‘intense’’ when we discuss in- 
tensive supervision methodologies, because there are 
many variations. When IPS was implemented in Georgia 
in 1982, the program was designed to convince tradi- 
tionally tough-minded Georgia judges that some of the 
offenders they normally sent to prison could be safely 
managed in the community. The expectations of judges 
led to a set of standards that, when compared to some 
intensive programs, could be considered a crucible: 


© Five face-to-face contacts per week in Phase I © 
(decreasing to two face-to-face contacts per week 
in Phase III) 

132 hours of mandatory community service 
Mandatory curfew 

Mandatory employment 

Weekly check of local arrest records 

Automatic notification of arrest elsewhere via State 
Crime Information Network listing 

© Routine alcohol and drug screens. 


These standards are enforced by a team consisting of 
a probation officer and a surveillance officer assigned to 
a caseload of 25 probationers or, in some jurisdictions, 
a team of one probation officer and two surveillance of- 
ficers supervises 40 probationers. The design places the 
probation officer in charge of case-management, treat- 
ment and counseling services, and court-related activities. 
Surveillance officers, usually from law enforcenient or 
correctional officer backgrounds, are given primary 
responsibility for home visits at frequent and unan- 
nounced intervals, checking curfews, performing drug 
and alcohol screens using portable equipment, and weekly 
checks of arrest records. In actual practice, the 
surveillance officer gets to know the family, becomes 
keenly aware of the home situation, and is often present 
in critical situations. Both officer types relate a great deal 
of overlapping of functions and even rever°al of roles. 
Against a background of substantial literature defining 
inherent conflicts in treatment (Glaser, 1964) and enforce- 


| Jericho, National Moritorium on Prison Construction, Washington, D.C., Spring, 1981. 
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ment functions in the probation officer role (O’Leary and 
Clear, 1984), one of the most interesting findings of 
-Georgia’s intensive model is the fact that it is almost im- 
possible to separate the functions and deal adequately 
with the person and the human situation. 

Georgia’s experience has, in fact, led notable criminal 
justice authors to rethink the assumptions of inherent role 
conflict (Clear and Erwin, 1985). During the first 3 years 
intensive supervision has been operating in Georgia, there 
has been an exceptional level of morale and commitment 
among staff which has been obvious to state ad- 
ministrators and evaluators and has also been frequently 
noted by outside observers and writers who have studied 
the program. One of the major benefits of the supervisory 
team design may be the support officers have given each 
other which has enabled them to maintain high morale 
in very demanding jobs. It was clear that each officer 
became absorbed in goal attainment for the cases assigned 
rather than in performance of a job description. Thus, 
the overlapping of roles occurred in a cooperative team 
spirit which has been truly impressive. Some interchang- 
ing of roles occurred as team members provided backup 
for each other whenever circumstances required schedule 
adjustments. Staff members seemed to function out of 
mutual respect and concern for each other and for the 
continuity of supervision. 


Staff Training and Public Relations 


Probation officers selected for the program were all 
experienced and considered the finest in the field, while 
the surveillance officers were all hired into the Probation 
Division specifically for the new program. The emergence 
of true teams might not have occurred without the careful 
attention to training. A National Institute of Corrections 
grant supported intensive staff training coordinated 
through the Criminal Justice Department of Georgia 
State University and intensive public information/train- 
ing targeting judges, legislators, prosecutors, key law en- 
forcement personnel, and other interested citizen groups. 
This well-publicized educational thrust successfully 
melded a broad base of support for the goals of the pro- 
gram and a sense of ownership in local jurisdictions. 
Freshly trained and invigorated staff members were 
spotlighted as emissaries of the new intense supervision 
and responded with remarkable energy and dedication 
to the success of the program. 

The Intensive Probation Supervision program, which 
began as a pilot in 13 of Georgia’s 45 judicial sentencing 
circuits in 1982, had expanded to 33 circuits by the end 
of 1985 and had supervised 2,322 probationers. Of the 
2,322 offenders who had been sentenced to the program, 
68 percent are still under probation on IPS or regular pro- 
bation caseloads, and 15 percent have successfully com- 
pleted their sentences. One percent were transferred out, 


and 16 percent have been terminated from the program 
for technical violations or new crimes. In reviewing these 
statistics, I should explain that high volume numbers were 
never the goal. Rather, the program targeted the group 
of serious offenders who, by existing sentencing stand- 
ards, were going to prison but presented a nonviolent pro- 
file that suggested they could be safely managed under 
the very strict standards of supervision established for the 
small caseloads. Since Georgia does not have determinate 
or presumptive sentencing guidelines in effect, historically 
a great deal of disparity has existed between various 
sentencing districts. In general, the more rural circuits 
have exhibited more severe sentencing patterns. For this 
reason, establishing a target group by crime type or some 
risk measure would not achieve equal diversionary im- 
pact across circuits with varied sentencing practices. 
Administrators decided not to define the target group 
specifically by crime type but as serious but nonviolent 
offenders who, without the intensive supervision option, 
would have gone to prison in the jurisdiction under which 
they were sentenced. This was a carefully reasoned deci- 
sion based on the desire to cultivate the maximum sup- 
port and sense of ownership among the judiciary. 


Impacts 


Evaluators who had previously provided analysis of 
sentencing patterns by crime type and by sentencing cir- 
cuits in an effort to help define a target group, decided 
to maximize the existing situation through the analysis 
of outcomes by crime types, age, sex, race, risk, and need 
assessment scores and to analyze impacts through any 
changes in the percentages of offenders incarcerated in 
the various sentencing jurisdictions. 

The Georgia Probation Division currently supervises 
89,585 active probationers, and to expect impressive 
percentage impacts through a program maintaining small 
caseloads would be unrealistic. Analysis focused on the 
sentencing of felony offenders on an annual basis from 
1982 through 1985. We considered 1982 as the baseline 
year. During that year 63 percent of the felons coming 
before the courts in Georgia received a probated sentence. 
With intensive probation supervision in place for 3 years, 
1985 sentencing statistics show that 73 percent of the 
felons sentenced in Georgia during that year were sen- 
tenced to probation rather than prison. This 10 percent 
reduction in the percentage of felons incarcerated 
represents major progress in the effort to solve problems 
in prison overcrowding. During this period of time, there 
were many factors which may have influenced judges to 
consider alternative sentences which would relieve prison 
overcrowding. When, however, we look at the sentenc- 
ing jurisdictions in Georgia that had an intensive team 
operational, we note that each of these circuits showed 
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an increase in the percentage probated and that their com- 
bined statistics showed an increase that exceeded the 
statewide averages. 


Diversion 


When discussing alternative sentencing, questions 
always arise regarding the certainty of true diversion. 
Georgia tried to build the evidence into the design through 
a selection process of screening offenders already sen- 
tenced to prison and recommending a sentence modifica- 
tion for those who met the criteria established. About half 
the IPS cases have been received through this process. 
Many judges, however, were committed to the program 
and its criteria but declined to amend sentences as a 
regular procedure. In these jurisdictions procedures were 
developed for screening and making recommendations 
prior to sentencing. Amended prison sentences provided 
incontrovertible evidence of diversion. Cases sentenced 
directly to the program also appeared to represent diver- 
sion, but it was more difficult to prove. Other programs 
have experienced similar difficulty in demonstrating that 
the offenders assigned to the special program would 
otherwise have occupied jail or prison beds. 

Since establishing the fact of true diversion is crucial 
to the rationale of providing a cost-effective alternative 
to prison, we used a statistical model to assess diversion. 
By the beginning of 1984, IPS was operational in 26 of 
Georgia’s 45 judicial sentencing circuits. A computerized 
analysis was performed on all offenders sentenced in these 
26 districts during calender year 1984. This analysis in- 
cluded a discriminant analysis of all offenders sentenced 
to prison as one group and all offenders sentenced to pro- 
bation as a second group in order to establish a discrimi- 
nant function which would best predict the prison ver- 
sus probation decision. In an analysis of 20 previous 
studies, John Hagan has addressed the question of what 
variables might predict the in/out sentence. He concluded 
that previous research showed a small relationship be- 
tween extra-legal attributes of the offender and sentenc- 
ing decisions (Hagan, 1984). 

For our analysis we tested a combination of legal and 
extra-legal factors. Crime type can be considered a purely 
legal factor, while the risk assessment score is based on 
a combination of legal and extra-legal information. Sex, 
race, age, need score, obtained from the Risk/Need 
Assessment instrument, and rural versus urban counties 
were considered as extra-legal in discriminant functions 
based on type of crime, sex, age, and race. The object 
of this analysis was to separate the groups assigned to 
prison and to probation on the basis of the attributes 
found to discriminate between the groups. After a func- 
tion was derived which best predicted prison or proba- 
tion, this function was applied to the group actually 


sentenced to intensive supervision in order to determine 
whether the group members would have been expected 
to receive prison or probated sentence if intensive super- 
vision were not available as an option. The results of this 
analysis using the resultant linear discriminant function 
showed that the offenders actually sentenced to IPS 
looked more like those sentenced to prison than like those — 
probated, providing further evidence of true diversion. 


Who Served 


When we look at the 2,322 offenders sentenced to the 
program through 1985, the following profile emerges. 
Sixty-eight percent were white, 89 percent were male, 46 
percent were 25 years old or younger, and another 24 per- 
cent were in the 26-30 year age group. Forty-three per- 
cent were convicted of property offenses, 41 percent of 
drug and alcohol related offenses, and 9 percent were con- 
victed of violent personal crimes. 

The target groups was not specifically defined by crime 
type, but the selection criteria were clear. The program 
was to accept only serious offenders who would have gone 
to prison without this option. The Risk/Need Assessment 
instrument was used by staff in screening offenders in 
jail and making recommendations to judges for amended 
sentences to the intensive program. This procedure was 
designed to assure that offenders with unacceptable risk 
or violent profiles were not placed in the community. 
Since the ‘‘go to prison’’ pattern varies widely by sentenc- 
ing circuit, the policy decision best assured that the pro- 
gram’s diversionary purpose could be applied to the ex- 
isting sentencing policies. The allowance for judicial 
discretion proved to be a great boon to the popularity 
of the program but at the same time presented some prob- 
lems in establishing desired research controls. 

Evaluators decided to address this situation by examin- 
ing the profiles of those actually placed in the program 
and establishing comparison groups given regular pro- 
bation and incarcerated sentences and tracking them over 
identical time periods using the Statewide Crime Infor- 
mation Network. Statistical controls were then used to 
analyze outcomes in terms of selected variables for the 
intensive supervision cohort compared to a cohort under 
regular supervision and a cohort incarcerated and subse- 
quently released. The three cohorts were selected from 
offenders sentenced during 1983, the first year the pro- 
gram was fully operational. 

Computerized sampling drew comparison groups of 
200 regular probationers and 200 intensive supervision 
participants matched by age, sex, race, crime type, risk 
score, and need score. In order to establish uniform 
variables for the incarcerated cohort it was necessary to 
screen newly admitted inmates at the institutional intake 
centers. The Risk/Need Assessment instrument, con- 
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sidered an important variable for our analysis, was used 
statewide for all probationers but not for inmates. This 
is a variation of the Wisconsin instrument which was 
validated on Georgia offenders by Dr. Jerry Banks of the 
Georgia Institute of Technology (Banks, 1984). Of the 
500 inmates screened, 176 were selected for the in- 
carcerated sample. Of this group 97 have been released 
and could be tracked for 18 months, so this time period 
was tracked for all three groups to assess recidivism in 
terms of rearrest, reconviction, and reincarceration. 
Dr. Don Gottfredson, in discussing the comparabil- 
ity of groups, has suggested that the researcher might 
develop relatively homogenous groups by developing 
measures of risk and controlling for these measures 
(Gottfredson, 1970). Since the risk assessment instrument 
had been validated as a predictor of recidivism, each of 
the cohort groups was divided into four categories of risk 
for the analysis. Risk scores are categorized as 
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follows: (0-7) low risk, (8-14) medium risk, (15-24) high 
risk, and (25 and over) maximum risk. The presence of 
cases with low risk scores has caused some to question 
whether Georgia’s intensive program has taken less 
serious cases. There are often circumstances in which an 
offender without serious previous criminal history scores 
low in the risk scale, but the nature of the instant offense 
would result in an incarcerated sentence by existing stand- 
ards in the given jurisdiction. The presence of low risk 
scores among 5.2 percent of the incarcerated cohort con- 
firms this reality. The litmus test applied was ‘‘Would 
this offender go to prison without the program?”’ 


Outcomes 


Both the intensive cohort and the regular probation 
cohort were tracked from the date of assignment to com- 
munity supervision. Offenders in the incarcerated cohort 


TABLE 1.—CUTCOMES AFTER 18 MONTHS TRACKING OFFENDERS WITH LOW RISK CLASSIFICATION 


No. & Percent No. & Percent 
No. of No. & Percent No. & Percent Sentenced to Incarcerated in 
Cases Rearrested Reconvicted Jail or Prison State Prison 
Intensive Supervision Group 12 5 (41.6%) 3 (25.0%) 3 (25.0%) 2 (16.7%) 
Regular Probation Group ll 3 (27.0%) 0 ( 0.0%) 1 ( 9.1%) 1 ( 9.1%) 
Incarcerated Group 13 6 (46.2%) 5 (38.5%) 4 (30.8%) 3 (23.1%) 


TABLE 2.—OUTCOMES AFTER 18 MONTHS TRACKING OFFENDERS WITH MEDIUM RISK CLASSIFICATION 


No. & Percent No. & Percent 
No. & Percent Sentenced to Jail Incarcerated in 


No. of No. & Percent 

Cases Rearrested 
Intensive Supervision 62 21 (33.9%) 
Regular Probation Group 58 20 (34.5%) 
Incarcerated Group 12 7 (58.3%) 


Reconvicted or Prison State Prison 
10 (16.1%) 10 (16.1%) 9 (14.5%) 
14 (24.1%) 9 (15.5%) 6 (10.3%) 

6 (50.0%) 4 (33.3%) 2 (16.7%) 


TABLE 3.—OUTCOMES AFTER 18 MONTHS TRACKING OFFENDERS WITH HIGH RISK CLASSIFICATION 


No. & Percent No. & Percent 
No. & Percent Sentenced to Jail Incarcerated in 
Reconvicted 


No. of No. & Percent. 

Cases Rearrested 
Intensive Supervision Group 69 24 (34.5%) 
Regular Probation Group 73 22 (30.1%) 
Incarcerated Group 47 27 (57.4%) 


or Prison State Prison 
19 (27.5%) 14 (20.3%) 11 (15.9%) 
18 (24.7%) 3 (17.8%) 10 (13.7%) 
21 (44.7%) 10 (21.3%) 6 (12.8%) 


TABLE 4.—OUTCOMES AFTER 18 MONTHS TRACKING OFFENDERS WITH MAXIMUM RISK CLASSIFICATION 


No. & Percent No. & Percent 

No. of No. & Percent No. & Percent Sentenced to Jail Incarcerated in 
Cases Rearrested Reconvicted or Prison State Prison 
Intensive Supervision Group 57 25 (43.6%) 15 (26.3%) 12 (21.1%) 11 (19.3%) 
Regular Probation 58 26 (44.8%) 16 (27.6%) 11 (19.0%) 8 (13.8%) 
Incarcerated Group 25 16 (64.0%) 9 (36.0%) 7 (36.0%) 6 (24.0%) 
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were tracked from the date they were released from prison 
to become at risk in the community. Tables 1 through 
4 show outcomes broken down by risk classifications. 

Table 1 clearly indicates that for low risk cases, the 
more severe the intervention the more negative the out- 
come in terms of recidivism among the sample studied. 
The rate of rearrest is higher for the intensive supervi- 
sion cohort compared to regular probationers in all 
categories except the maximum risk category. This is not 
surprising when you consider the level of surveillance ap- 
plied and the increased likelihood of detection of any 
violation. The prison releasees, however, have the highest 
rate of rearrest in all risk categories. 

The overriding issue in determining achievement of 
program goals is the avoidance of incarceration; 
therefore, the last column in tables 1-4 best summarizes 
the outcomes. Among low and medium risk offenders 
(tables 1 and 2), the group incarcerated at initial sentenc- 
ing had the highest rate of return to prison after 18 
months tracking, with the intensive supervision group 
showing a lower rate of incarceration and the regular pro- 
bation group showing the lowest incarceration rate of all 
three groups. 

Among high risk offenders the picture changes. In this 
subgroup the intensive supervision cohort had the highest 
rate of-incarceration, with the previously incarcerated 
cohort in the middle and the regular probation cohort 
continuing to show the lowest rate of incarceration. Since 
the tracking of the members of the incarcerated group 
screened in December 1983 at intake necessarily included 
only those released before July 1984 in order to be 
trackable for 18 months at the time of our study, we are 
looking at a group that experienced incarceration for 2 
to 6 months. This could be defined as something resem- 
bling a shock incarceration. It is possible that the out- 
comes here suggest that a short period of incarceration 
tends to slow down the rate of repeat crime among the 
more serious risk offenders, while incarceration for low 
risk offenders seems to be followed by an increased in- 
cidence of subsequent crime. The extremely high rate of 
reconviction in the high risk group, however, would deny 
this conclusion. This discrepancy may be the consequence 
of small numbers of cases and prevents any clear con- 
clusions. Processing time may also affect statistics, and 
a longer tracking period may produce different results. 

This information could, however, be useful in 
demonstrating to judges that low risk offenders are most 
effectively managed under standard probation supervi- 
sion. In the maximum risk subgroup the prison releases 
clearly have the highest rate of rearrest and reincarcera- 
tion, with the regular probation cohort maintaining the 
lowest rates and the IPS cohort midway between. The 
total outcomes for the three groups as a whole are shown 
in table 5. This tracking was performed through the 


Georgia Crime Information Center. This network pro- 


vides highly accurate reporting of arrest data; however, 
disposition data are often incomplete. For this reason, 
reconviction data may be underrepresented in the regular 
probation and incarcerated comparison samples, whereas 
exhaustive reporting and evaluation procedures used dur- 
ing the IPS pilot and careful monitoring of any instances 
of repeat crime has assured that no instance be unreported 
among the IPS cohort. 

If a short incarceration (2-6 months) is considered a 
more severe sentence than intensive probation supervi- 


- sion, we could say the offenders who received the most 


severe sentence had the highest rate of return to prison; 
however, that differentiation of severity may be 
debatable. 

Caution must be observed in interpreting these find- 
ings. Even though groups are matched on paper on 
several key attributes, there are many variables which may 
influence the recommendation and sentencing decisions 
which differentiate these groups and are not discernible 
in the research data. We could say the outcomes confirm 
the judge’s wisdom in applying the most severe sentence - 
to the toughest offenders. 


Risks of Subsequent Crime 

The key issue in evaluating IPS, though , is contained 
in the question, ‘“Can offenders who would have been 
incarcerated be managed on probation without unaccep- 
table risk to the community?”’ Joan Petersilia’s study of 
felony probationers in California released by the Rand 
Corporation in January 1985 (Petersilia, 1985) focused 
the attention of the nation on the issue of serious crimes 
committed by probationers. Georgia administrators had 
been sensitive to this issue from the beginning, and every 
subsequent violation had been carefully monitored 
throughout the program. While the minor repeat of- 
fenses, primarily marijuana possession, were numerous 
and judges reacted with strong sanctions since they felt 
the offender had already been given his last chance, 
serious violations were remarkably infrequent. After the 
first 18 months of the program’s operation with 542 pro- 
bationers under supervision, the most serious new of- 
fenses were six burglaries, one of which was the burglary 
of a gum ball machine in a hallway outside the proba- 
tion office. In the following year, 1984, one IPS offender 
was convicted of armed robbery. This is the most serious 
offense to date committed by an IPS probationer, and 
no one was injured. To date the only other crimes 
categorized as ‘‘violent personal’’ committed by IPS pro- 
bationers have consisted of four simple assaults, one sim- 
ple battery, one obstruction of an officer, and one con- 
viction of terroristic threats. 

The citizens of Georgia have had little reason to fear 
for their safety at the hands of the 2,322 offenders who 
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TABLE 5. RECIDIVISM FOR GEORGIA’S IPS PROBATIONER COMPARED TO 
REGULAR PROBATION AND PRISON RELEASE COHORTS AFTER 18 MONTHS TRACKING 
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have been diverted from prison to IPS. The pervasive 
methods of surveillance of all aspects of the probationer’s 
life may be considered not only as community control 
over the offender but also as control of the risk for the 
community. If the earliest signs of trouble in the form 
of curfew violations, positive drug screens, alcohol viola- 
tions, and failure to work are detected and addressed 
either by increased sanctions or problem solving methods, 
many subsequent crimes are prevented. In this light, a 
higher percentage of probation revocations is tolerable 
when serious crime is averted. Close observation of in- 
tensive teams in action convey an overwhelming sense of 
immediacy. Problems are dealt with as they arise by IPS 
staff members who know their charges almost as well as 
the probationers’ families do. Uncooperative behavior is 
addressed with increased sanction at the level the proba- 
tion officer deems necessary to effectively control the 
situation, and the majority of the probationers express 
positive reactions to the feeling that somebody in the 
criminal justice system really cares enough to get in- 
volved. The crucible works not only to apply intense 


pressure but also to mold and temper. All the resources 
of the community are tapped through probation staff in 
behalf of the probationer who is willing to obey the rules 
and try to straighten out his life. IPS staff members have 
taken on cases that everyone else in the system had given 
up on. Staff members live inside probationers’ shoes for 
a while, and some of the greatest job satisfaction comes 
from seeing their charges self-supporting and assuming 
the responsibilities of law-abiding citizens. 

The statistics show that only 0.8 percent of the IPS 
probationers have been convicted of any crimes which 
are categorized as violent personal (including simple bat- 
teries, terroristic threats, etc.), although 16 percent of all 
the offenders served have been revoked for technical or 
criminal violations. Surprisingly, offenders originally con- 
victed for drug-related and alcohol-related offenses had 
the highest rates of success under intense supervision, and 
property offenders had the lowest rates of success. If strict 
target crimes had been defined at the outset, program 
planners had considered discouraging the acceptance of 
substance abuse offenders. Instead they increased the 
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staff training and urinalysis capabilities in response to the 
fact that judges were obviously looking for constructive 
alternatives in many such cases. 


Predicting Success 


Drug offenders did better under IPS than they did 
under regular probation supervision, suggesting that the 
frequent contacts during evening and weekends and the 
urinalysis monitoring may be particularly effective in 
monitoring this type of offender. Females succeeded at 
a slightly higher rate than males, as they did under regular 
supervision, and there was not a significant difference in 
outcome by race. 

In order to use Georgia’s actual experience to iden- 
tify the target group that might be most effectively super- 
vised under an intensive program, we performed discrimi- 
nant analysis utilizing all the items available in the ex- 
tensive program data. Crime types were divided into seven 
categories: violent personal, nonviolent personal, prop- 
erty offenses, drug sale, drug possession, alcohol-related, 
and other. The resulting analysis identified the risk score 
as the most important variable in predicting whether a 
probationer will succeed or fail under IPS, with the fact 
he is a property offender providing the predictor next in 
importance. Table 6 shows the result of this analysis with 
all the available attributes considered. All the variables 
produced a discriminant function which predicts 67.7 per- 


_ cent of the variation in outcome, compared to a 50 per- 


cent prediction based on chance alone. 


Costs and Benefits 


When we consider the risk to citizens we must also con- 
sider the stakes, and the citizens of Georgia have every 
reason to consider themselves winners through IPS in the 
high stakes gamble of avoiding prison costs. Georgia 
Department of Corrections documented budget records 
show $11,107.65 cost per inmate per year in FY 85 
without including capital outlay for construction. The 
standard method used by the agency to calculate construc- 
tion costs prorated over a 30-year use period increases 
the cost per inmate per year to $12,537.45. This compares 
with $1,622.00 cost per offender per year under inten- 
sive probation supervision. For each offender successfully 
diverted from prison, this represents a cost avoidance of 
$10,916.45 per year. IPS probationers work in their com- 
munity, pay taxes, support families, pay restitution to vic- 
tims, and perform community service which is of signifi- 
cant benefit to the community. 

Authors such as Gail Funke (Funke, 1982) and Cory 
and Gettinger (Cory and Gettinger, 1982) have presented 
rationales that suggest standard budget analyses grossly 
understate the true costs of prison. Hidden cost may in- 
clude financing costs, Federal grant receipts, services 
funded through other agencies, welfare to families, and 
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legal costs. It is also necessary to consider the threshold 
at which the addition of a new offender necessitates ad- 
ditional prison construction. 

When IPS came on the scene, Georgia’s prisons were 
severely overcrowded and Federal court orders in effect 
were mandating a reduction in the size of the population 
at the state’s largest maximum security prison. It was a 
situation in which any increase in the size of the popula- 
tion would clearly require new prison construction. When 
preliminary data were presented summarizing the first 18 
months of the IPS performance, diverting 542 offenders, 
Commissioner David Evans said, ‘‘That is one twenty 
million dollar prison we did not build.’”’ Now 2,322 have 
been sentenced to the program with current caseloads 
supervising approximately 1,000 cases. If these offenders 
had been incarcerated the threshold would have been 
crossed requiring the construction of at least two prisons 
at ever increasing costs. 

Adding to the bargain for taxpayers is the collection 
of probation supervision fees which was critically linked 
to IPS, although not a component of the program itself. 
In 1982 the Probation Division instituted a policy of col- 
lecting supervision fees ranging from $10 to $50 per 
month when ordered by the court following an Attorney 
General’s ruling that existing statutes would allow for 
court ordered fee colletion if used to improve probation 
supervision. Judges, who had been vocal in requesting 
stricter supervision standards, were advised that inten- 
sive supervision would be implemented on a phase-in 
basis determined by resources made available through fee 
collection. The response exceeded expectations, and 
through the 4 years of operaton fee collections have ex- 
ceeded total IPS costs and have been used for numerous 
additional special probation supervision needs. 

IPS was implemented without any request for 
legislative budget allocations due to the simultaneous im- 
plementation of probation fee collection. This does not 
mean that IPS probationers have supported the program 
alone. Fees were imposed by judges statewide on a case 
by case basis, while IPS was initially piloted in 13 of 
Georgia’s 45 judicial sentencing districts. The program 
has expanded, with judges among its staunchest sup- 
porters, to now serve 30 sentencing districts. 


Future Directions 


Judges like the more intensive supervision so much that 
administrators must be constantly alert to assure that it 
continues to be used only as an alternative sanction for 
prison-bound cases. Probation administrators, ever mind- 
ful of the increasing demand from the entire community 
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that probation demonstrate clearly visible evidence of ap- 
propriate punishment for crime, have been creative in 
responding to this demand with a range of options with 
varying degrees of severity and intrusiveness. One rap- 
idly growing alternative is the Community Service Pro- 
gram based on the performance of court ordered com- 
munity service as the sole sanction in addition to the con- 
ditions of regular probation. This program is far fess in- 
trusive, less costly in staff time, and therefore able to 
manage a large volume of cases. Other alternative sanc- 
tions include community diversion center placement and 
Special Alternative Incarceration, a 90-day shock in- 
carceration program. 

Georgia’s Probation Division can now offer the courts 
a choice of levels on the thermostat for increasing the heat 
in varying degrees to convince the offender that proba- 
tion represents a serious response to criminal behavior, 
and a highly innovative staff has shown initiative to utilize 
the full range of the scale. There is no question that IPS 
has proven itself for Georgians and has become an in- 
tegral part of the corrections system. The citizens of 
Georgia have demanded a tough response to crime, and 
Intensive Probation Supervision has provided a highly 
visible supervision that satisfies that demand while 
avoiding the costs of prison construction. 
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New Jersey’s Intensive Supervision Program: 
What is it Like? How is it Working? 


BY FRANK S. PEARSON, PH.D., AND DANIEL B. BIBEL* 


Introduction 


S YET there is no standard definition of the 

term ‘‘intensive supervision.’’ Programs termed 

‘‘intensive supervision’’ programs range from 
those requiring less than 4 contacts per month (including 
phone contacts) to programs requiring over 20 contacts 
per month (including over 12 face-to-face contacts). Other 
components of nominal intensive supervision programs 
(ISP) may or may not include enforcement of curfews, 
required treatment programs, community service work, 
required payment of program fees, and other penalties. 

The goals of intensive supervision programs also vary. 
Traditionally, probation has been viewed as a treatment 
oriented approach. Now, some ISPs explicitly include 
elements of a punitive or just deserts approach. The mix- 
ture of treatment and punishment components varies in 
the ISPs that have been established in the United States. 
Traditional community supervision goals are in a process 
of redefinition. The traditional approach is being altered 
to deal with a new population of offenders—or to deal 
with the same type of offenders in different ways. The 
original ‘‘clientele’’ of probation departments was those 
offenders thought to be particularly suitable for im- 
mediate return to the community. Due to burgeoning 
prison populations, however, many offenders who would 
otherwise have been incarcerated are being monitored by 
probation agencies, as judges seem to be ‘‘saving’’ prison 
beds for only the worst offenders. 

Some jurisdictions may institute ISPs that are closely 
patterned after the New Jersey model. Others may prefer 
to use the Georgia model, or to select elements of both, 
or te strike out in still other directions. In any event, what 
is being learned in New Jersey is likely to be useful in- 
formation for anyone interested in any real version of 
intensive supervision. In this article we will briefly discuss 
the background and operations of the program and 
describe the screening and admissions process. We will 
then discuss some preliminary findings of the research 
being conducted on New Jersey’s ISP. 


* Dr. Pearson is with the Institute for Criminological Research, 
Rutgers University. Mr. Bibel is with the Statistical Analysis Center, 
Massachusetts Committee on Criminal Justice. Research funding has 
been provided by the National Institute of Justice, Grant Number 83-LJ- 
CX-K027. Comments are invited and should be addressed to Dr. Pear- 


Brief History 


The Intensive Supervision Program began in New 
Jersey in June 1983 to remove certain less serious of- 
fenders from prison and release them into the community 
under rigorous supervision. The executive, legislative, and 
judicial branches were particularly motivated by the need 
to deal with the state’s serious prison crowding problem. 
Prior to 1983 the Administrative Office of the Courts had 
provided only coordinative and administrative functions 
for probation services; the direct management of pro- 
bation was a county function. Under ISP, the Ad- 
ministrative Office of the Courts took on direct field- 
management responsibility for supervision of offenders 
released from prison, on a statewide basis. 

In planning ISP, it was thought that an active caseload 
of about 400 or 500 inmates each year could be released 
from prison (after serving just a few months of their 
sentence) and supervised very closely in the community. 
The intensive supervision would be an intermediate 
response, intermediate between the existing responses of 
long incarceration or ordinary probation. As one of 
several state initiatives to deal with prison crowding, it 
was thought that the early release of 400 to 500 inmates 
each year would be a significant benefit. Of course, it 
also provides an opportunity to study the impact of ISP 
on recidivism rates and on other prosocial and antisocial 
behavior patterns (employment, drug.abuse, etc.) 

The program has been in operation for a little over 
2% years now. Nearly 600 persons have been accepted 
into the program; the current active caseload is approx- 
imately 350 participants. To date, 111 have been suc- 
cessfully terminated from supervision (‘‘graduated’’), 
while 124 (about 20 percent) have been expelled from ISP 
and returned to prison. To be considered for uncon- 


ditional release, participants must spend at /east 1 year 


in ISP; typically they spend a year and a half in ISP. 

In contrast to some programs labeled intensive super- 
vision programs, New Jersey’s program has a very high 
frequency of contacts with the offenders. Participants are 
contacted by their officer at least 20 times per month dur- 
ing the first 14 months of the 18-month program. Of the 
20 contacts, during the first 6 months in the program at 
least 12 are face-to-face, usually in the participant’s 
home, occasionally at work. The remainder of the 20 con- 
tacts per month are by telephone. Also, at least 4 of the 
20 contacts are curfew checks made late at night to make 
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sure that the participant is obeying the curfew: the general 
rule is that each ISP participant must be home every night 
from 10:00 p.m. to 6:00 a.m.. After successfully com- 
pleting the first 6 months, the intensity of supervision is 
systematically gradually lessened through three subse- 
quent phases of intensity of supervision. Successful par- 
ticipation is defined in terms of employment, abiding by 
the curfew, paying fines and other penalties, performing 
community service, etc. (For more detail, see New Jersey 
Administrative Office of the Courts, 1983; Pearson, 
1985). 

One of the goals of ISP is to release selected offenders 
from prison without seriously increasing the risk of 
recidivist crime. It seems to be accomplishing this goal: 
of the expulsions from ISP (all of whom are returned to 
prison) most are strictly for program rule violations, 
rather than for new crimes. That is, most revocations are 
due to continued drug use (detected through random fre- 
quent urinalyses), curfew violations, or other “technical 
violations’? of ISP. At the same time, while they have 
remained in the program, the participants have been 
employed, paying fines, fees, payments for victim com- 
pensation, child support, and so forth. They have also 
been cooperating with treatment programs, providing 
community service work, etc. 

Few changes have been made to the original ISP 
**blueprint’’ as a result of actual operational experience. 
One change which has been made is that offenders had 
to have been incarcerated a minimum of 30 days before 
they could initiate an application to ISP (a similarity to 
the “‘shock incarceration’”’ concept). That requirement 
has been dropped, but there appears to have been little 
or no effect on the typical time that offenders serve in 
prison prior to release into ISP (4 months, on the 
average). Another change is that offenders had been re- 
quired to have full-time employment arranged prior to 
acceptance into ISP. Now the general rule is that they 
find full-time employment within 30 days of admission. 


Eligibility and Admission 


The process by which offenders are selected for New 
Jersey’s ISP is different from that found in other jurisdic- 
tions. Because one of the major goals of ISP is to reduce 
prison crowding, the selection process was structured so 
as not to (inadvertently) increase the number of offenders 
going to prison, that is, to avoid ‘‘net widening.’’ ISP 
handles this by requiring that, in order to be eligible for 
the program, the offender must have been sentenced to 
a term of incarceration in a state prison and by not allow- 
ing ISP to be a sentencing option for the trial judges. 

There are certain administrative restrictions on the 
types of sentences or offenses to be considered eligible 
for ISP. Any applicant whose current conviction is for 
homicide, robbery, or a sex crime, or whose sentence in- 


cludes a minimum term of incarceration that must be 
served, is not eligible to participate in the Intensive Super- 
vision Program. Of the crime-types eligible for further 
consideration, most are burgiaries and major thefts, 
small-time drug sales, ard fraud. 

There is a seven-stage screening process through which 
an application must pass in order to be approved for ad- 
mission. The main results of this process follow. As of 
the December 31, 1985 applications status report (and ex- 
cluding applications pending at some stage in the selec- - 
tion process), approximately 2,400 applications for ISP 
had been evaluated. Of these, about 60 percent were not 
accepted into the program, 15 percent chose to withdraw 
their applications, and about 25 percent were admitted 
to the Intensive Supervision Program. The reasons given 
by the 15 percent who withdrew their applications show 
that the overwhelming majority of them decided that the 
Intensive Supervision Program was too punitive and/or 
too lengthy, compared to the remainder of the actual 
prison sentence they would probably serve. For example, 
some applicants find out that they are likely to be given 
work release in a few more months or even that their 
parole hearing will occur in several months and that they 
have a very good chance of being released on parole. 

Reasons for turning down applications to ISP include 
the degree of the instant offense (first- and second-degree . 
felonies are not accepted unless there are mitigating fac- 
tors), too many prior felony convictions, prior crimes of 
violence, and that the applicant appears unwilling to abide 
by one or more of the program rules (e.g., the curfew). 

Two major differences between New Jersey’s ISP and 
other intensive supervision programs are the requirement 
that a few months of the prison sentence actually be 
served by the offender and the requirement that the of- 
fender voluntarily apply for ISP. A third major difference 
is the role of a ‘‘Resentencing Panel’’ consisting of three 
Superior Court judges who make the final decisions on 
admissions to ISP, who periodically review the progress 
of each program participant, and, if it appears that a par- 
ticipant may have violated program rules, who hold hear- 
ings to decide whether a participant is to be returned to 
prison. In other jurisdictions judges have much less 
substantial involvement in the ISPs. In New Jersey, 
however, the Resentencing Panel is a stable, cohesive 
group of three judges who are intimately aware of pro- 
gram operations and the progress of ISP participants. It 
is not surprising that the participants are expected to ac- 
cept the program ‘‘philosophy’’ and that the ISP officers 
do; in New Jersey the judges on the panel are equally 
committed to the ideals and principles of the program. 


Comparison of ISP and OTI 


As this is being written (March 1986) the data on ISP 
outcomes are still being collected. In a little less than a 
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year a complete research report on the program will be 
made available that will describe the effects of the pro- 
gram on more than 500 program participants. Here we 
can at least mention some preliminary findings on a data 
base of 400 ISP participants. 

In trying to assess the effects of ISP it is necessary to 
have a frame of reference for comparison. Since ISP par- 
ticipants are felons sentenced to prison who actually begin 
serving their sentence, a natural rough comparison is a 
group of offenders who committed ISP-eligible crime 
types who served their ordinary term of imprisonment. 
The ordinary term of imprisonment (OTI) comparison 
group was formed by drawing a random sample of 500 
cases who served their terms in prison and were released 
on parole before ISP began operations. Just as in the ISP 
group, in the OTI group the offender’s instant offense 


Table 1. Most Serious Instant Offense of Intensive Supervision 
Program (ISP) Cases and Ordinary Term of Imprisonment 
(OTI) Cases 
(The entry in each cell is the column percent.) 


Instant Offense: ISP OTI 
2nd Degree 
Miscellaneous 4 1 
3rd Degree 
Inchoate 3 4 
3rd Degree 
Burglary 22 41 
3rd Degree 
Theft 12 13 
3rd Degree 
Fraud/Forgery 2 1 
3rd Degree 
Drugs 38 25 
3rd Degree 
Other 4 10 
4th Degree 
Burglary 1 2 
4th Degree 
Theft 3 0 
4th Degree 
Fraud/Forgery 1 1 
4th Degree 
Drugs 2 0 
Revocation of 
Probation/Parole 8 0 
Column 100% 98%* 
Total n = 397 n = 500 


- was a third- or fourth-degree felony but not a crime of 


violence, organized crime offense, or sex crime. Table 1 
shows the effect of the ISP screening process with the 
OTI as a comparison group. Given the exclusions of 
crimes of violence, organized crime, and sex crimes, the 
ISP group still includes a diversity of fourth-degree crimes 
(low-grade felonies) and third-degree crimes and even a 
few second-degree felonies (mainly ‘‘conspiracy to com- 
mit’’ and ‘‘attempt to commit”’ serious felonies). Within 
the noted range of offenses ISP has selected a higher pro- 
portion of drug felonies than are found in the OTI group. 
These are mainly small-time user-seller offenses: persons 
with drug habits who ‘‘retail’’ some drugs mainly to sup- 
port their own habit. On the other hand, ISP has selected 
disproportionately few burglars. Among other prelimi- 
nary findings, an analysis of variance (not presented here) 
showed that ISP and OTI were significantly different in 
terms of the number of prior felony convictions found 
in each group. For ISP the mean is 2.2 prior felony con- 
victions; for OTI the mean is 5.1. The cross-tabulation 
presented in table 2 provides more detail on these 
characteristics. 
Table 2. Number of Prior Felony Convictions of the ISP Group 


and the OTI Group 
(The entry in each cell is the column percent.) 


Prior 
Felony OTI 
Convictions: 
0 32 15 
1 22 12 
2 15 10 
3 9 . 7 
4 7 8 
5 8 
6 5 6 
7 1 6 
8 2 4 
9 2 a 
10 or more 2 19 
Column 101%* 99%* 
Total n = 398 n = 500 


* The total percent is not exactly 100 due to rounding. 


* The total percent is not exactly 100 due to rounding. 


These results indicate that the ISP selection process 
screens out the cases that seem to be more serious and 
riskier for the community at large (burglars) and those 
with a longer involvement in crime (more prior felony 
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convictions). On the other hand, 67.8 percent of ISP par- 
ticipants had at least one prior felony conviction, and 46.2 
- percent had at least two prior felony convictions. Thus, 
the ISP caseload consists of real felonious offenders, and 
the New Jersey experience with ISP should be informative 
for the rest of the country. 

Some of the social and demographic characteristics of 
the ISP and OTI offenders are presented in table 3. In 
comparison to the ordinary term of imprisonment group, 
the ISP group is markedly, disproportionately more likely 
to have had a full-time job at the time of the instant of- 
fense for which they were sentenced to prison (62.3 per- 
cent versus 37.0 percent). Correlatively, the ISP group 
is disproportionately white and better educated. 


Of course, the table also shows that nearly 30 percent 
of the ISP group were unemployed at the time of their 
instant offense, that 44 percent are minority group 
members, that most are high school dropouts, and that 
most have a drug use problem. (As already noted, about 
two-thirds had felony convictions prior to their instant 
felony offense.) 


Survival Analysis of ISP Participants 


ISP status reports through December 1985 showed that 
554 offenders had been admitted to the program. Of 
these, 110 (about 20 percent) had been expelled from the 
program. At that time 185 offenders had successfully 


Table 3. Selected Background Characteristics of ISP and OTI Offenders 


(The entry in each cell is the row percent.) 


SEX: 
Male Female Row Total 
ISP 91 12 100% 
n= 400 
OTI 95 5 100% 
n = 500 
RACE 
Black Hispanic Other White Row Total 
ISP 34 10 1 56 101%* 
n = 399 
OTI - 47 19 0 34 100% 
n = 499 
EDUCATION 
Some College Row 
HS Dropout HS Grad HS + Voc. College Graduate Total 
ISP 54 24 6 12 5 101 %* 
n = 398 
OTI 62 25 23 9 1 100% 
n = 489 
EMPLOYMENT: 
Part-time Full-time Row 
Unemployed Job Job Total 
ISP 29 9 62 100% 
n = 400 
OTI 59 4 37 100% 
n = 500 
DRUG USE 
No Yes Row Total 
ISP 44 56 100% 
n= 396 
OTI 52 48 100% 
n = 485 


*The total percent is not exactly 100 due to rounding. 
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completed 1 year in the community under the program, | 


and 94 had ‘‘graduated’’ (i.e., been unconditionally 
released from supervision). 

This common measure of recidivism is only a crude 
indicator of program or participant success, since the of- 
fender who fails within (for example) the first month in 
the program counts no more in terms of failure than an 
offender who is successful for 14 months (say) before fail- 
ing. A more refined analysis of the (time-dependent) rates 
of unsuccessful terminations from ISP is presented in 
figure 1. There we show the unsuccessful terminations 
by the participants’ time at risk in the program (broken 
into successive 30-day periods in the program). This ‘‘sur- 
vival analysis’’ allows us to determine for those par- 
ticipants who have survived a particular number of 
months in the program, the probability of survival 
through the next month of their program participation. 
The base on which each probability is determined 
naturally excludes the participants who were expelled or 
were successfully terminated (‘‘graduated’’) before that 
month; they were no longer in the program. 

These are only preliminary analyses because the col- 
lection of data on the ISP group will continue through 
December 1986 producing information on more offenders 
and longer total time periods ‘‘at risk’’ in the community. 
In the preliminary data it seems that the cumulative pro- 
portion who stay drug-free and out of trouble in the com- 


munity for the year-and-a-half term that is typical in ISP 
is approaching .70. Thus, our preliminary extrapolation 
is that roughly two-thirds of these felony offenders stay 
clean and law-abiding for at least 18 months and ‘‘grad- 
uate’’ (i.e., are released from any form of probationary 
supervision). The other side of the coin, of course, is that 
roughly one-third will be expelled from the program 
sometime in their 18-month term in ISP. Most of these 
expulsions are for violations that would not lead to 
revocations for people on parole. Most ISP revocations 
are for positive results of urinalysis or failure to abide 
by curfew restrictions. 

In figure 2 we present a survival analysis of more nar- 
rowly defined failures, namely, revocations from ISP 
because the offender was caught committing a new of- 
fense. Here our focus is on criminality, so only revoca- 
tions due to new crimes are counted as “‘terminal events”’ 
in this figure. In terms of this narrower definition, our 
rough extrapolation is that about one-tenth of the of- 
fenders will be revoked because of a new offense while 
in ISP. Most of the new offenses that have occurred have 
not been new felonies, but rather Disorderly Persons of- 
fenses (‘‘misdemeanors’’) such as possession of small 
amounts of marijuana. 

It should be noted that in figure 1, the hazard rate 
peaks at certain intervals (90, 180, etc.). This is an ar- 
tifact of the program structure because all program par- 


FIGURE 1. SURVIVAL TABLE FOR ALL TERMINATIONS 
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FIGURE 2. SURVIVAL TABLE FOR "NEW OFFENSE” TERMINATIONS 
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ticipants have assessment hearings by the Resentencing 
Panel after 3 months under supervision, at the 6-month 
point, etc. Thus, a disproportionate number of technical 
terminations show up at such points. These peaks are not 
clear in figure 2, which deals sotely with terminations due 
to commission of new offenses. 

As mentioned, this is only a preliminary report with 
months of data collection ahead, but it is beginning to 
appear that burglars as a group have significantly higher 
failure rates in ISP (on the average) than participants 
whose instant offenses had been other crime types. 
However, we would not recommend that applicants be 
denied admittance to ISP simply because their instant of- 
fense was burglary. The extant ISP screening process 
rightly considers multiple variables simultaneously. In 
terms of risk to the community and the probability that 
an individual will be returned to prison, it makes sense 
to deny admittance to a burglar who has, for instance, 
five prior (nonviolent) felony convictions and two prior 
revocations of ordinary probation or parole. But, a 
burglar with just one prior (nonviolent) felony convic- 
tion and no prior revocation of ordinary probation or 
parole may be a reasonably good prospect for ISP. More 
refined statistical analyses will be done in the next 10 
months which will specify the constellations of variables 
that are predictive of success or failure in ISP. 


Conclusion 


To date, New Jersey’s Intensive Supervision Program 
has removed a total of about 600 nonviolent felony of- 
fenders from prisons to live and work in the community. 
It is a program that combines frequent, strict supervision 
with required community service work and payment of 
penalties and also with counseling and treatment for 
behavioral problems—mainly drug abuse (New Jersey 
Administrative Office of the Courts, 1983; Pearson, 
1985). On the one hand, the ISP caseload is not typical 
of the medium security prison population in New Jersey; 
on the other hand, they are real felons, two-thirds of 
whom had prior felony convictions. 

Mainly due to the intensiveness of the supervision in 
the field, many program violations are brought to light 
which will result in roughly one-third of the offenders 
being returned to prison before they complete 1% years 
in the program. Roughly one-tenth of the caseload com- 
mit a new offense during that 18-month period. Most new 
offenses are Disorderly Persons offenses (misdemeanors); 
the preliminary data indicate that 5 percent or less of the 
caseload will commit a new felony during their 1% years 
under supervision in the community. 

In the next 10 months, data on the 500 ISP participants 
exposed to the program for at least a year will be updated. 
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During this time more detailed outcome analyses, statis- 
tical comparisons with our comparison group cases, and 
a cost benefit analysis of the program will be done. Our 
final report will include important information about the 
kind of offenders who are likely to do well in ISP, ihe 
longer term effects of ISP compared to serving an or- 
dinary term of imprisonment followed by a term of 
parole, and an outline of the costs involved and the com- 


parative benefits of intensive supervision in the 
community. 
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Intensive Probation Supervision in Massachusetts: 
A Case Study in Change 


BY DONALD COCHRAN, RONALD P. CORBETT, JR., AND JAMES M. BYRNE* 


I. Introduction and Overview 


siderable discussion of program types but very 
little discussion of program implementation. We 
have a rich body of work on the various ways in which 
progressive probation is practiced, but next to nothing 
exists on the problems and prospects facing managers 
who undertake change efforts in the delivery of proba- 
tion services. An organizational development orienta- 
tion—one which looks seriously at the nature of effec- 
tive change efforts in bureaucracies—has been lacking. 
This article examines the process of change in proba- 
tion in the context of a specific case study. The 
Massachusetts state probation agency has recently im- 
plemented an experimental intensive probation supervi- 
sion (IPS) program. This effort has been consciously 
undertaken as an exercise in managing change. That is, 
while the manifest intent is to find successful IPS 
strategies, the latent intent (the experimental subtext, if 
you will) is the exploration of a premeditated change 
strategy. The balance of the article is divided into five 
major sections discussing the context for the change ef- 
forts; the components of the experimental program; in- 
dividual and group opposition to change; strategies for 
overcoming resistance and facilitating change; and the 
lessons learned from the change effort. 


I: THE literature on probation, there is con- 


II. The Sociopolitical Context of Probation Reform 
in Massachusetts 


The sociopolitical environment in which the intensive 
probation supervision (IPS) program has been developed 
includes elements of the past (i.e., the historical/cultural 
context), the present (i.e., current events/crises), and the 
future (i.e., the motivation of key decisionmakers to ef- 
fect change). Each of these three elements are discussed 
in this article. 


A. The Past; Background to Innovation 


David Twain (1983) offers a concise rationale for plac- 
ing any reform effort in its proper historical/cultural con- 


*Donald Cochran is the Commissioner of Probation, Com- 
monwealth of Massachusetts. Ronald P. Corbett, Jr. is the Director 
of Training and Development, Office of the Commissioner of Proba- 
tion, Commonwealth of Massachusetts. James M. Byrne is the Direc- 
tor, Center for Criminal Justice Research, University of Lowell, Lowell, 
Massachusetts. An earlier version of this article was presented at the 
Annual Meeting of the American Society of Criminology in San Diego, 
California, November 1985. 
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text: ‘‘There are traditions that influence the transac- 
tions in a community. The rationale for community prac- 
tices must be understood and the power of traditions 
respected if necessary and successful change is to be ac- 
complished’’ (33). 

A variety of events during the past decade can be 
directly linked to the current probation reform movement 
in Massachusetts. In 1975, as the Massachusetts Proba- 
tion System was on the eve of its 100th anniversary, no 
one could have foreseen the magnitude of change within 
the system that would commence in the centennial year 
(1978). To that point, there had been minor changes in 
Massachusetts probation since its earliest days. The 
system had a deeply rooted provincial cast; it was decen- 
tralized, with virtually all policy and practice decisions 
not governed by statute resting in the hand of local of- 
fice managers and their respective judges. The central of- 
fice was poorly staffed and without real authority. Stand- 
ards of practice did not exist. To borrow from political 
scientist Michael Lipsky, probation in 1975 was a pure 
form of ‘‘street level bureaucracy.’’! The organizational © 
atmosphere at that time can best be captured by identi- 
fying three features that were focal characteristics of the 
system: (1) probation as rehabilitation, (2) decentraliza- 
tion, and (3) probation by personality. 


1. Probation as Rehabilitation 


Massachusetts probation during the 1970’s was driven 
primarily by the ‘‘social work/medical model’’ approach 
that had been predominant in probation throughout most 
of the 20th century. In the context of this model, the pro- 
bation officer was seen primarily as an advocate/ 
counselor for the probationers. The obligation to enforce 
court-ordered conditions was acknowledged, but aspects 
of control, monitoring, surveillance, and individual deter- 
rence were clearly of secondary or tertiary importance and 
subordinated to helping the ‘‘client.’’ 


2. Decentralization 


As alluded to above, the existing organizational struc- 
ture in i975 was one of nearly total decentralization. 
Some 100 probation offices were organized by county for 
payroll and budgetary purposes, but there was no specific 
accountability beyond the local office. The central office 
had no clearly established system for oversight of each 
office and hence, by default, local autonomy was the 
order of the day. 


1 For a complete discussion of street-level bureaucracy, see M. Lipsky (1975). 
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3. Probation by Personality 


Apart from an overall philosophy, each office had its 
own established routines and de facto standards. Instead 
of being codified either locally or centrally for the sake 
of uniformity, departmental practices and procedures 
varied considerably around the state and usually reflected 
the personality of the chief probation officer. 

In reviewing the recent history of Massachusetts pro- 
bation, it is clear that the watershed year was 1978. The 
Massachusetts court reorganization act of that year pro- 
vided, among other things, for the consolidation of the 
many individual offices into one state system (previously 
probation officers were county employees) under an 
enhanced and revitalized central authority. The legisla- 
tion specifically required that the Commissioner of Pro- 
bation develop, promulgate, and monitor standards of 
practice in all major areas of probation. The Commis- 
sioner was both empowered and directed to exercise ‘‘ex- 
ecutive control and supervision’’ over probation person- 
nel throughout the state. é 

In 1979, an experiment began with a uniform case 
classification system. Parenthetically, it was potential pro- 
bation officer/departmental liability that was a driving 
force behind this classification proposal. The purpose was 
to test the feasibility of a single method of offender assess- 
ment and supervision plan development. This would 
evolve in 1980 into the institutionalization of a risk/need 
classification system statewide—a system that remains in 
place, with some modification, to the present.? Be- 
ginning in 1980, a series of standards began to be pro- 
mulgated which were to govern probation practice 
throughout the state. The staff of the central office grew 
throughout this period, and regional administrators were 
designated to oversee compliance with standards and to 
offer technical assistance in probation offices in their 
assigned geographic areas. During this period, standards 
were developed regarding the following topics: Supervi- 
sion; Investigation; Management Information Systems; 
Office Procedure; Risk/Need; and Probate. 


B. The Present; Assessing the Current Situation 


A second component of the sociopolitical environment 
concerns ‘‘those present situations and events that are of 
such significance that they will influence decision mak- 


2 For the results of the validation study of the risk/need classification system, see M. 
Brown and D. Cochran, Executive Summary of Research Findings from the Massachusetts 
Risk/Need Classification System: Report No. 5 (Boston, Massachusetts: Massachusetts Trial 
Court, Office of the Commissioner of Probation, December 1984). 

3 Traditionally, the goal of probation is to change both the attitude and behavior of 
probationers in order to protect society. Palmer (1984) has distinguished between the socially 
centered goal of treatment (i.e., societal protection through behavior modification/conform- 
ity of probationers with law) and the offender-centered goal of treatment (i.c., attitude change 
as a means to an end). He observes that ‘‘treatment is more concerned than either punishment 
or incapacitation with offender-centered goals per se, that is, aside from the latter’s role as 
@ means to increased public protection” (Palmer, 1984:147). In this context, attainment of 
socially centered goals is now the primary focus of the Massachusetts Probation Department. 


ing’ (Twain, 1983:33). In 1985, the organizational at- 
mosphere in Massachusetts probation can be seen as hav- 
ing three ‘‘focal concerns’’—(1) risk control, (2) cen- 
tralization, and (3) probation by standards—which reflect 
a reconceptualization of the structure and purpose of 
probation. 


1. Risk Control/Community Protection 


Supplanting offender-oriented rehabilitation as the 
goal of probation in 1985 is the (socially oriented) goal 
of community protection through risk control.> This 
philosophical shift has been reflected in a variety of policy 
changes, including the implementation of a risk predic- 
tion scale, an increasing emphasis on holding offenders 
accountable through high rates of probation surrenders, 
the introduction of aspects of surveillance-like behavior 
(curfews, employment and residence verification, etc.), 
and a deemphasis on directly providing rehabilitative serv- 
ice (relying instead on a network of referrals in the com- 
munity). In other words, the idea of probation officers 
as ‘‘therapists’’ is now strongly discouraged. 


2. Centralization 


As has already been mentioned, in 1978 the various 
county probation systems were consolidated into o1e state 
system. This was truly more than a paper change. With 
the support of the Chief Administrative Justice of the 
Trial Court, the then Commissioner of Probation an- 
nounced the designation of several regional probation ad- 
ministrators who would represent the Commissioner in 
each of seven geographic regions throughout the state. 
For the first time, a clear and operational chain of com- 
mand from the local office to a central state authority 
was established. (Nontheless, it should be noted that hir- 
ing practices still caused local probation officers to be 
pulled in two directions.) 


3. Probation by Standards 


The nearly complete discretion as to probation prac- 
tice that existed in 1975 was greatly diminished by 1985. 
Standards had been promuigated in all major areas of 
the probation officer’s work. Extensive training in the 
standards and technical assistance to aid implementation 
took place. By 1985, most standards had undergone three 
or four major formal monitorings with written feedback 
to the Commissioner and to the local office manager 
(chief probation officer). 

Particularly in the initial stages of standards implemen- 
tation, there was a good deal of resistance to centrally 
imposed guidelines. Many probation officers clearly 
preferred a wide degree of choice as to how they han- 
died their caseloads. It was suggested that ‘‘creativity’’ 
had been stifled in the service of greater accountability. 
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In this connection, increased accountability has made 
those doing good work more visible, but it has also iden- 
tified those staff members whose work is inadequate, a 
development which has caused some added tension. 

By late 1985, the degree of resistance to uniform stand- 
ards had greatly subsided. While there are still pockets 
of resistance, by and large there is a general effort to con- 
form with standards. This is in part due to resistance 
dissipating over time (as it becomes clear that standards 
are permanent, though modifiable) and in part due to the 
infusion over the last 7 years of new personnel who much 
more readily accept the existing system. Nonetheless, it 
should be noted that at least part of the resistance to 
‘‘new’’ reforms, such as intensive probation supervision, 
is a carryover from the continuing resistance to ‘‘old’’ 
reforms, such as objective risk assessment. 


C. Future Prospects; Motivation for Change 


A third aspect of sociopolitical environment which 
must be assessed includes motivation for change by deci- 
sionmakers and, concurrently, the vision (or direction) 
of these individuals. In this regard, once again, it is Twain 
who observes that: 


Decisionmakers will not move in a given direction unless ten- 
sion created with respect to a community need/problem promises 
to be reduced through taking action. The possibility of positive con- 
sequences or the avoidance of negative consequences must be ap- 
parent to the decisionmakers (1984:34). 


The motivation for testing IPS in 15 courts is fairly 
straightforward: the need to evaluate the potential of an 
administrative, rather than a legislative or judicial, model 
of intensive probation supervision.‘ Clearly, there is 
pressure to consider other models of IPS as well. Under 
the proposed presumptive sentencing bill, offenders 
would be placed directly on intensive probation supervi- 
sion, regardless of risk scores. Because an empirical study 
of an administrative model of IPS had yet to be con- 
ducted, there was an information ‘‘shortfall’’ which 
needed to be addressed. Perhaps more to the point, it is 
currently ‘‘unclear’’ as to which activities ‘‘intensive’’ 
supervision should entail for specific subgroups of high- 
risk probations. 

As mentioned, the development of a particular in- 
tervention program (such as IPS) is affected not only vy 
the motivation but also by the vision of decisionmakers. 
In this regard, one of the authors of this article—the 
Commissioner of Probation—has offered his projections 
for the 1990’s in Massachusetts in a number of recent 
speeches to judges, legislators, and probation department 
staff. He expects that the following focal concerns are 
likely to characterize probation in the 1990’s: (1) concern 


4 For discussion of these three models of sentencing authority relative to IPS programs, 
see James Byrne, ‘“The Control Controversy: A Preliminary Examination of Intensive Proba- 
tion Supervision Programs in the United States,’’ Federal Probation, this issue. 


for victims, (2) specialization, and (3) computerization. 
We briefly highlight each of these concerns below. 


1. Concern for Victims 


Traditionally, probation officers were viewed, and 
viewed themselves, as advocates for the offender. As the 
philosophical emphasis shifted to risk control, probation 
officers were asked to take a middle ground between the 
offender and the community, owing an obligation to 
both. This shift was reflected in the proliferation of 
restitution and community service programs in probation. 
It is anticipated that this trend will accelerate, so much 
so that the probation officer’s role will be seen as 
bilateral, servicing botk the needs of the victim/commun- 
ity and the offender. 


2. Specialization 


Most probation officers in 1986 are generalists. In- 
creasingly, however, it is being recognized that probation 
officers, in the midst of an array of different types of 
offenders, may deal more effectively (and more happily) 
with some types of cases than with others. As ongoing 
research looks further into this issue, the organization 
may well move in the direction of specialization; i.e., pro- 
bation officers may work exclusively with either 
alcoholics, drug offenders, sex offenders, or assaultive 
offenders. 


3. Computerization 


By 1995, all aspects of probation work will probably, 
to some degree, be computerized. This will likely include 
court payments, case management systems, presentence 
investigations, etc. This has the potential to relieve pro- 
bation officers of a good deal of the routine paperwork 
and other drudgery. However, it may also raise concerns 
about machines replacing human beings. 

What do other corrections officials expect to occur not 
only in Massachusetts but nationwide? Massachusetts 
Department of Corrections officials are uncertain, but 
their current projections indicate an increase in prison 
population through 1988 and then steady reductions 
through the mid-1990’s when the effects of the children 
of the ‘baby boomers’’—the echo boom—will be felt in 
the correctional system. 

Trends at the national level are difficult to assess, and 
it is clear that we are at a crossroads. If Allen (1985) is 
correct, ‘“We will choose reintegration over the corrupt 
and ineffective route of imprisonment. Community-based 
corrections is the next wave of our correctional history 
(198). 

It is against this multilayered backdrop of past events, 
present situation, and future prospects (both locally and 
nationally) that IPS was designed and—in April 
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1985—implemented. The following section provides a 
brief description of the current IPS program. 


IIT, Restructuring Probation; «PS in Massachusetts 


The pilot intensive probation supervision program in 
Massachusetts is quite different from the IPS programs 
in the two other states which have conducted large-scale 
evaluations—Georgia and New Jersey. Decisionmakers 
around the country who are attempting to evaluate ex- 
isting IPS strategies can find information concerning IPS 
as an alternative sentencing strategy (e.g., Georgia) and 
as a front-door option to reduce prison crowding (e.g., 
New Jersey). However, there is a dearth of evaluation 
data on the use of IPS in an administrative model as a 
case management/risk control technique. The IPS pro- 
gram in Massachusetts directly addresses this need. Given 
the various elements of the sociopolitical environment 
discussed in the previous section—(1) the current 
legislative debate and (2) the apparent prison over- 
crowding crisis, along “ith (3) the state’s recent utiliza- 
tion of objective risk/needs assessment procedures and 
(4) the motivation/vision of current decisionmakers— 
the timing of the pilot program appears good. Because 
it currently supervises high-risk cases, the Massachusetts 
Probation Department is an excellent setting for an 
evaluation of IPS. If IPS can be implemented effectively 
in Massachusetts, the need to incarcerate ‘‘high-risk’’ of- 
fenders here—and in other states using an administrative 
model of IPS—can be challenged. However, if we find 
that ‘‘intensive’’ community supervision offers little or 
no improvement over traditional probation strategies, 
then the opposite may be true. Clearly, the development, 
implementation, and evaluation of the Massachusetts IPS 
program will provide critical information to decision- 
makers who, faced with the reality of prison over- 
crowding, are considering changes in sentencing policy, 
-along with various front- and back-door population 
management strategies (Blumstein, 1983). 


A. Program Description 


As we noted earlier, for the last several years, proba- 
tion officers in Massachusetts have been working with 
a risk/needs case classification system. Utilizing this in- 
formation base, the Commissioner of Probation in 
Massachusetts has decided to address experimentally a 
growing and obvious need in Massachusetts—that is, the 
need for an intensive probation supervision system for 
certain high-risk offenders. State legislative initiatives (in- 
cluding the proposed presumptive sentencing bill), nation- 
wide developments in progressive probation practice (in 
particular, the initiatives described by O’ Leary and Clear, 
1984 and McAnany et al., 1984), and the need to be part 
of the solution to a growing correctional crisis all point 


to the need for developing such a program. 

Generally, those offenders assigned to the Massa- 
chusetts IPS program receive the following specialized 
supervision: 


1. Increased levels of personal and collateral 
contacts; 
2. Increased emphasis on mandatory referrals to 
meet social and/or personal needs related to 
criminal behavior; and 
3. Stricter enforcement of probation conditions. 


Table 1 highlights the most significant difference be- 
tween the experimental IPS program and current prac- 
tices for maximum supervision cases in the remaining 
courts. Fifteen pilot courts began using the experimental 
program in April 1985. A matched sample of 15 control 
courts has also been identified, based on such criteria as 
court level, workload, and demographic profile. The pro- 
gram will continue through December 1986, at which 
point the initial results of the ongoing evaluation will be 
reviewed. 

The IPS program is premised on the assumption that 
certain high risk/high need offenders can be handled 
more effectively through an enhanced community super- 
vision strategy. this strategy centers around strict enforce- 
ment of conditions of probation emphasizing the 
following: 


— Careful and thorough assessment of offender risk 
and needs; 
— Concerted effort toward surveillance and control 
of the offender’s activities for greater public 
safety; 
— The addressing of the offender’s needs that are 
contributing to illegal behavior. (The rule of 
thumb is that the probation officers should 
restrict themselves to needs that are strongly, 
clearly, and consistently related to criminal 
behavior); and , 
— The identification and involvement of appropriate 
community resources which, through referrals, 
can contribute to the reduction of criminal 
behavior. 


This dual emphasis—strict accountability and the ad- 
dressing of identified needs—increases the likelihood of 
dealing effectively with the highest risk offenders cur- 
rently under probation supervision. By invoking a con- 
stant presence in the life of the probationer who has 
presented both a past problem to the community and a 
high level of individual need, it is assumed that proba- 
tion can prove to be a cost-effective response to the prob- 
lem of public safety (see Latessa, 1986, for further discus- 
sion of diversionary impact). 
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TABLE 1. A COMPARISON OF THE LEVEL OF SUPERVISION TO BE USED 
ON EXPERIMENTAL AND CONTROL GROUPS IN MASSACHUSETTS 


Maximum Supervision 
(Control) 


Intensive Supervision 
(Experimental) 


Probationers with initial risk/needs scores 


Based on one contact and subsequent 
case review (routine procedure for all 
new cases) 


All referrals are at discretion of proba- 
tion officer (except mandatory referrals 
by judges) 


Not required 
Local and discretionary 


Traditional based on a generalized in- 
vestigation of problems/needs 


All probationers with initial risk/needs scores (15 pilot courts) 


Ten contacts per month, four direct and six collateral 


Full investigation during first 30 days on probation; require- 
ments include multiple personal and collateral contacts (in ad- 
dition to regular contracts) 


Mandated referrals in all high need areas identified in classifi- 
cation (in addition to any mandated referrals by judge at 
sentencing) 


Required record check every 30 days done through Probation 
Central File 


Mandatory case review and strict four-stage revocation policy 


Brokerage; emphasizing investigation and followup referrals in 


three specific need areas; substance abuse, employment 
counseling 


B. A Profile of the IPS Offender in Massachusetts 


A nationwide review of intensive supervision programs 
by Byrne (1985) revealed that many states targeted specific 
offender groups for intensive treatment. In earlier 
reviews, similar findings were reported by Fields (1984) 
and Latessa (1979). For example, Fields found that out 
of the 18 IPS programs which he reviewed, 6 were 
targeted for ‘‘hi-impact’’ offenders (burglary, assault, 
rape, etc.), 3 were designed for regular probationers, 3 
were developed for juvenile offenders, and the remain- 
ing programs focused on such target groups as alcoholic 
offenders, sex offenders, drug offenders, minority of- 
fenders, and offenders with psychiatric conditions. Ob- 
viously, there is little agreement on which offenders need 
some kind of intensive supervision in the community. 

Since April 1, 1985, probationers have been placed 
under intensive supervision based on their scores on the 
Massachusetts validated probation risk/needs classifica- 
tion system. The 15 pilot courts classify probationers into 
one of four supervision levels: minimum, medium, max- 
imum, and intensive; the remaining courts have continued 
to use the tri-level supervision classification system 
(minimum, medium, maximum). Statewide it is estimated 
that 15 percent (3,400) of the 22,688 active risk/needs 
cases in Massachusetts meet the criteria for classification 
as ‘“‘intensive’’ supervision cases. Approximately 400 pro- 
bationers in the 15 pilot courts have been classified as 


intensive between April 1985 and June 1, 1986 (table 2 
provides a brief profile of the risk levels of these of- 
fenders.) Although recidivism data are not yet available 
for these offenders, earlier research (Brown and Cochran, 
1984) indicated that probationers with scores of 10 or less 
recidivated (i.e., they were rearraigned for any new crime) 
at a rate of 52.9 percent. By comparison, maximum 
supervision cases recidivated at a rate of 45 percent, while 
24.4 percent of the medium level and 15.4 percent of the 
lower level supervision cases recidivated. 


C. Evaluation Design 


The importance of systematic evaluation data should 
not be underestimated (Clear, 1985). Evaluation can and 
should be viewed by probation decisionmakers as a com- 
ponent of, rather than as an adjunct to, the program. 
There are a number of key research issues which are ad- 
dressed in the ongoing evaluation of IPS, and they are 
centered around two primary evaluation questions: 


1. Was the intensive supervision program fully im- 
plemented in the 15 experimental courts? 

2. | What impact did the program have on the be- 
havior of the probationers who were classified 
as high-risk, intensive supervision cases? 


Answers to these two questions should provide the 
baseline data necessary for an informed analysis of the 


INTENSIVE PROBATION SUPERVISION IN MASSACHUSETTS 37 


TABLE 2. SELECTED CHARACTERISTICS OF INTENSIVE 
PROBATION SUPERVISION 


Cases in 15 Massachusetts Courts (N = 403: 4-1-85 - 6-1-86) 


Variable Description Percent 

Age 17-21 years old when probation 43.4% 
began! 

Sex Male probationers 90.8% 

Crimes Against persons 36.1% 

Prior Offenses 3 o¢ mete prior convictions - 89.8% 

Prior Probation 2 or more previous probation 70.0% 
periods 

Juvenile Record 16 or younger at time of first 69.2% 
conviction 

Mobility 2 or more residence changes 73.1% 
past 12 months : 

Employment Employed 6 months or less in 81.4% 
past 12 months? 

Family Structure Percent with 1 of the following 65.2% 
characteristics: resides away 
from family/no ties; resides 

ae in one parent home; or parent 
. who is not supporting his/her 

children 

Alcohol/Drug Identified as a problem 89.6% 


| Seventy percent were 24 or younger when probation began. 

2 Nine of 10 IPS cases had been unemployed in at least 4 of the past 12 months. 
utility of this new form of community supervision. The 
purpose of the Massachusetts intensive supervision pro- 
gram is to concentrate (limited) probation resources on 
the offenders who need those services the most and, in 
doing so, to improve community protection by reducing 
recidivism. By designing an evaluation of program im- 
plementation and outcome/impact, the extent to which 
this objective was achieved can be examined. A number 
of specific hypotheses about the implementation and im- 
pact of intensive supervision in Massachusetts are now 
being tested. 

The results of the evaluation efforts will have an im- 
mediate impact on corrections in Massachusetts. The 
findings will also be of interest to officials in other states 
who are considering intensive probation supervision and 
need to know: 


5 For such a study of clients’ views of probation, see John J. Gibbs, ‘Clients’ Views 
of Community Corrections,’ in Lawrence F. Travis Ill. (editor) Probation, Parole, and Com- 
munity Corrections (Prospect Heights, Illinois: Waveland Press, Inc. 1985:97-108). in the Gibbs 
survey, the majority of probationers chose rehabilitation as the primary purpose of proba- 
tion. It would be interesting to hear their views of intensive probation, with its risk control 
Perspective. 


1. What are the critical elements of IPS program 
design (e.g., target population, staffing ratios, 
supervision style, etc.)? 

2. How should program implementation be mon- 
itored? 

3. What are the direct and indirect effects of the 
program on (a) offender behavior, (b) prison 
crowding, and (c) the cost of corrections? 


It is important to consider that despite the fact that 
at least 28 states have current or proposed IPS programs, 
oniy Massachusetts is attempting to develop IPS without 
additional resources (Byrne, 1985). If the Massachusetts 
program is successful, it will provide a model for the ef- 
fective reallocation of scarce probation resources. 
Specifically, there will be a dramatization of both the 
direct and indirect effects of the program on the entire 
probation workload. The results of this evaluation may 
suggest additional changes in current probation practice 
and procedure, especially with low- and medium-risk of- 
fenders. For example, it may be possible to discontinue 
‘‘minimal’’ supervision altogether with no appreciable 
change in recidivism (and thus community safety). In 
summary, intensive probation supervision programs are 
a central component of the ‘‘reshaping’’ of probation 
which is occurring throughout the country. It is in this 
respect that the ongoing evaluation of the IPS program 
in Massachusetts will help define both probation and 
prison utilization strategies in the coming years. 


IV. Diagnosing Resistance to Change 


One purpose of the evaluation effort is to assess the 
degree to which the IPS program has been implemented. 
There are a number of ‘‘key actors’’ who have to work 
together if the IPS program is to become fully opera- 
tional. These include, but are not limited to, (1) proba- 
tioners, (2) line probation officers, (3) assistant chief pro- 
bation officers and chief probation officers, (4) judges, 
(5) regional administrators, and (6) the Commissioner and 
his support staff. The following is a discussion of the ma- 
jor forms of resistance which have been encountered with 
each of these ‘‘actors’’ in the probation system below 
(Note: See table 3 for a typology of resistance techniques 
and rationales). 


A. Clients 


Although we have not yet surveyed probationers con- 
cerning their views toward IPS, we have received anec- 
dotal information from line probation officers which 
bears repeating here.* Change involved ‘‘unlearning the 
past” (Twain, 1983), and this is true for offenders as well 
as staff. The vast majority of probationers on intensive 
supervision have been on ‘’traditional’’ risk/needs super- 
vision at least once during the past 3 years. Thus, the 
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closer supervision and special conditions are new 
behaviors that do not ‘‘fit’’ their expectations. Indeed, 
-anumber of probation officers commented that their pro- 
bationers wanted to know: ‘‘What happened?’’ and 
‘‘What’s going on here?’’ and ‘‘I don’t remember it (pro- 
bation) being like this.’’ 


B. Line Probation Officers 


The line probation officer must also ‘‘unlearn’’ the 
past, and, as Twain (1983) observed, ‘‘this is very risky 
business’’ (142). Change involves risks, and risks involve 
fear (i.e., of loss, failure, the unknown, etc.). For exam- 
ple, one probation officer commented that he ‘‘heard’’ 
that IPS officers would be required to work evenings and 
weekends with no compensation.® Others felt that they 
were being asked to do additional work with existing 
resources. A third group of probation oficers complained 
that if the program failed, it would be their pro- 
cedures/ practices that are scrutinized, rather than the pro- 
gram itself. A fourth group focused on perceived ‘‘in- 
consistencies’’ in the scoring/risk assessment for certain 
offender groups. A fifth group rejected the notion of ob- 
jective risk screening altogether. 

A variety of resistance strategies are employed by pro- 
bation officers who fear loss, failure, or the unknown. 
They include the following: (1) ritualism (i.e., doing the 
paperwork but not following the risk/needs assessment); 
(2) denial of ownership (i.e., rather than carve out a 
control-oriented role for supervision, the probation of- 
ficer denies ownership in the program; e.g., ‘‘it’s the 
Commissioner’s idea, not mine, so don’t blame me.’’); 
and (3) rebellion (i.e., failure to fill out the risk/needs 
forms correctly for marginal IPS cases). Of course, it is 
too soon to assess the extent to which these strategies are 
actually employed, but they are being examined closely. 
One indication may be the lower than anticipated number 
of IPS cases identified in the 15 experimental courts. 


C. Chief and Assistant Chief Probation Officers 


Chief probation officers in each of the 15 experimen- 
tal courts agreed voluntarily to be part of our IPS study. 
Nonetheless, they may now resist the implementation of 
the study due to a variety of factors including understaff- 
ing and fear of change.’ The ‘‘payoffs’’ for program 
participation include a higher degree of both personal and 
position power due to the status of the pilot evaluation 
and the relationship with the central officer (Hersey and 
Blanchard, 1982). Increased levels of status (and by ex- 
tension personal power) are also the reward for the assis- 


6 These anonymous comments were made at three IPS training workshops/feedback 
sessions in October and November 1985. 

7 Our estimates of workload indicate that 11 of 15 experimental courts are properly 
staffed; of the remaining courts, two are overstaffed and two are understaffed. It remains 
to be seen whether resistance is higher in these latter two courts. 


tant chief probation officer. Types of resistance may be 
either direct (e.g., refusal of access to data; non- 
compliance with key program requirements; nonenforce- 
ment of line staff discrepancies) or indirect (e.g., owner- 
ship of program denied, access to data is delayed, etc.). 


D. Regional Administrators 

Regional administrators are in a critical position in the 
organizational hierarchy of probation in Massachusetts 
and as ‘‘linking pins’’ (Likert, 1967) are perhaps the most 
essential element in the implementation of IPS. In the 
simplest terms, a linking pin is a person who belongs to 
at least two groups within an organization. According to 
the Likert conceptualization, the linking pin is usually a 
superior in one organization grouping while a subordinate 
in a second. Regional administrators are superiors in rela- 
tion to the chief and assistant chief probation officers and 
line staff in their regions and subordinates in relation to 
the Commissioner. It appears that fear of loss of friends 
and associates, as well as fear of loss of job satisfaction 
(Twain, 1983), could cause a few administrators to deny 
ownership of the program when discussing compliance 
with IPS standards and procedures by individual courts. 
Since regional administrators have also been monitoring 
all IPS case folders, fear of the techniques (and conse- 
quences) of monitoring may also lead to resistance. In - 
any event, the double marginality of the regional ad- 
ministrator is a factor to be considered during imple- 
mentation. 


E. Judges 


The importance of judges to the full implementation 
of IPS cannot be overstated. Quite simply, without the 
cooperation and support of district and superior court 
judges, we do not have a program to evaluate. For ex- 
ample, a probation officer and chief can follow the four- 
Step revocation process outlined in the program descrip- - 
tion, but if a judge refuses to “‘lock up’’ an offender who 
violates the conditions of his probation, then the concept 
of ‘‘shorter and tighter leash’’ is just that, a concept. This 
is also true in the area of mandatory conditions in high- 
need areas. If a judge refuses to establish such conditions, 
IPS has not been implemented in that court. 

One reason a judge could resist the pilot project has 
to do, again, with the perception (this time by judges) 
of program ownership. In New Jersey, the Administrative 
Office of the Courts established all aspects of its program 
(inputs, activities, etc.). In fact, a judicial review (i.e., 
resentencing) panel selects the target population and in 
this respect they ‘‘own the program.”’ In this context, the 
relatively high (20 percent) revocation rates reported in 
the New Jersey program are not surprising, since the 
judges have a clear commitment to adhering to the IPS 
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design.* In Massachusetts, judges will have to be con- 
vinced of the utility of the program before they imple- 
ment it completely. 


F. Commissioner and Support Staff 


Obviously, resistance to change will be found, in vary- 
ing degrees, at both the top and the bottom of any 
organization. Indeed, Twain observes that ‘‘the fact of 
the matter is that decision makers tend to resist change, 
and they do so for a variety of reasons. Change, in fact, 
will be resisted in the face of considerable community 
pressure to alter existing conditions’’ (1983:141). In this 
instance, however, the Commissioner himself is actually 
the change agent, so the type of resistance often en- 
countered at the top of organizations is not found in the 
Massachusetts IPS experiment.° 


Given the varied sources of resistance/inertia which 
exist in all change contexts, it is fair to ask: How does 
anything ever get accomplished? The answer is that the 
first step toward overcoming resistance is understanding 
its sources and function.!° An attempt hs been made to 
diagnose the nature of resistance to change in this sec- 
tion by focusing on the ‘‘key actors”’ in the IPS program. 
One final comment on this process is in order: 


~In diagnosing for change, managers should attempt to find out: 
(a) what is actually happening now in a particular situation; (b) what 
is likely to be happening in the future if no change effort is made; 
(c) what would people ideally like to be happening in this situation; 
and (d) what are the blocks or restraints stopping movement from 
the actual to the ideal. (Hersey and Blanchard, 1983:267). 


Once these steps are taken, energy can be directed 
toward implementing the most appropriate strategy of 
change. An overview of the types of problems and fears 
demonstrated by various probation decisionmakers, along 
with examples of corresponding resistance techniques, are 
found in table 3. 


V. Creating Change; an Overview of Techniques 


Perhaps the most useful paradigm describing the 
change process is offered by Kurt Lewin (1951), who 
describes three-stage model change: unfreezing, chang- 
ing, and refreezing. 


In the first stage, unfreezing takes place, which is accom- 
manipulate the change determinants of information and 
motivation. . 


net 1985) were returned to prison; 66 were 
programmatic violations, 21 were law enforcement actions (only 6 indictable offenses), while 
3 were progr fe See Report to the Advisory Committee: Intensive Supervi- 
sion Program, Richard Talty, Director of ISP, Administrative Office of the Courts (September 
10, 1985). 

9 Nonetheless, it would be naive to propose that the size, scope, and duration asd inten- 
sity of the evaluation was not affected by such factors as the potentia! loss of status (i.c., per- 
sonal power) and authority (i.c., position power), vis-a-vis the chief presiding judge, gover- 
nor, and other criminal justice decisionmakers. 

10 For a discussion of these ‘‘listening” or diagnostic skills, see Hersey and Blanchard 
(1982: Chapter 12). 


TABLE 3. A TYPOLOGY OF RESISTANCE 


TO CHANGE IN IPS 
Techniques of Resistance 
Actor Rationale (Primary) 
1 Resistance to in- Constant testing of limits set 
mea by probation officer 


Denial of ownership, ritualism 
Denial of ownership, ritualism 


tion 
2 Fear of work Organized opposition 
2,4 Fear of failure (indi- | Retreater (delay tactics) 


vidual/program) 

14 Fear of unknown 

2,3,4 | Fear of technology 

3 Loss of staff (under- 
staffing) 


Ritualism, retreatism, denial 

Ritualism, retreatism, denial 

Noncompliance, nonenforce- 
ment 


3 Loss of faith (e.g., Noncompliance, nonenforce- - 


wage hikes for ment (e.g., delay access to 
chief probation data) 
officers) 

3S, Loss of position Inertia, delay, limited imple- 
power mentation 

3,5,6 | Loss of personal Denial of ownership 
power 


Rebels, Artful Dodgers (an- 


ences (e.g., use of ger) denial of ownership, 
mandatory condi- noncompliance, nonenforce- 
tions, scoring risk/ ment ritualism 
needs forms, etc.) 
4 Double marginality | Denial of‘ownership 
Legend: 
Probationer 


In the second state of Lewin’s paradigm, change takes place. 
New responses to new information are developed. Since readiness 
has been created, the normal program development process can 


The third state, which is labeled refreezing, is the time for the 
stabilization and integration of the new intervention strategy. The 
change effort no longer requires the guidance of the change con- 
stituency. . . (Twain, 1983:147-148) 

Does this change process reflect the development and 
initial implementation of intensive probation supervision 
in Massachusetts? Focusing on the first stage of the 
change process (and on line probation officers only), a 
variety of identified techniques have been used to create 


pre 
Loss of friends 
yer 
Loss of job satisfac- es 
2 
Philosophical differ- 
2 Proabtion Officer 
3 Chief Probation Officer and Assistant Chief 
4 Regional Administrator 
5 Judge 
6 Commissioner/staff 


FIGURE 1. TIME AND DIFFICULTY INVOLVED IN MAKING VARIOUS CHANGES 
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a readiness for change. First, it was hoped that the 
dissemination of information about the validation of the 
risk/needs classification system in a series of training 
workshops would reduce the fear of the unknown and 
the resistance which inevitably accompanies it. Second, 
it was assumed (perhaps naively) that courts which agreed 
to participate in the study shared a readiness for change. 
Third, the line staff members were presented with infor- 
mation (which, upon reflection, can be viewed as mildly 
to somewhat coercive) about what other states were call- 
ing IPS and about what the legislature was proposing, 
which placed the pilot project in a highly favorable light 
in terms of minimum contacts, curfew checks, etc. 

The second stage of the change process, changing, was 
initiated by a series of three workshops with line staff, 
assistant chiefs, chiefs, and regional administrators in the 
15 courts. A description of the program, the typical of- 
fender on IPS, and the evaluation design was given to 
each participant in the workshop. Technical assistance 
was made available for feedback and problem-solving 
sessions. 

The ‘‘refreezing’’ stage in the experimental courts was 
reached approximately 1 year (April 1986) after initial 
program start-up. At this point, each probation office 
was visited a number of times. Communication was 
established between researchers, administrators, and the 


(Long) 


Source: The above figure is adapted from Hersey and Blanchard, 1982, figures 12-2 and 12-3, pages 274 and 275. 


staff at each of the individual probation offices. Of 
course, it took longer to reach this stage in some courts 
than others, given variations in the ‘‘readiness for 
change”’ across courts by key decisionmakers (e.g., 
judges, regional administrators, chief and assistant chief 
probation officers, and line staff). 

One final comment on the change process is necessary. 
In the above discussion of Lewin’s three-stage change 
strategy, a variety of techniques were described for en- 


. suring the maximum feasible implementation of the IPS 


program. However, it should be noted that there are a 
variety of levels of change which are increasingly difficult 
to achieve. For example, Hersey and Blanchard categorize 
change into levels of difficulty: (1) knowledge changes, 
(2) attitudinal changes, (3) behavior changes, and (4) 
group or organization performance changes. The factors 
of time and difficulty involved in making various changes 
are illustrated in figure 1 (adapted from Hersey and 
Blanchard, 1982:273, 274). Hersey and Blanchard fur- 
ther relate personal power and position power to levels 
of change. They present two different change cycles, the 
participative change cycle and the coerced change cycle. 
The participative change cycle is a group solving strategy. 

The group works through the process of knowledge, at- 
titude, individual, and group behavior change. This is best 
exemplified through the Commissioner’s involvement in 
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IPS training workshops and feedback sessions. This cycle _ 


relies on personal power. 

The coerced change cycle is just the opposite. Posi- 
tion power is used to bring about group behavior change 
which, in turn, changes individual behavior. (Two ex- 
amples: first, a memo from the Commissioner on a 
department’s failure to identify a minimal level of IPS 
cases; second, a memo from the Commissioner on the 
current procedures to follow in risk scoring.) Hopefully, 
this has led to attitude and knowledge change. Because 
people’s attitudes and knowledge do not always change 

when position power is used, the results of the change 
can be short-lived when the person with position power 
is not present. Both strategies were used during the im- 
plementation phase of IPS. 


VI. Conclusion 


For administrators undertaking reform or innovation, 
planning the strategy for effecting changes successfully 
is as important as designing the substance of the change 
itself. By drawing on some of the significant literature 
and research regarding ‘‘change’’—including the diag- 
nosis of areas of likely resistance and the development 
of affirmative strategies for facilitating change— 
probation administrators can become the ‘‘change mas- 
ters’’ of the public sector. 
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alternative to imprisonment for over 100 

years. For all but the most recent years of this 
period, probation was intended for nonserious, low-risk 
offenders. In the last two decades, the role of probation 
in corrections has changed. Beginning with the reintegra- 
tion movement spawned by President Johnson’s Com- 
mission on Law Enforcement and Criminal Justice,! 
probation was challenged to become the core correctional 
process for most offenders. 

In most places in the country, probation failed to meet 
the challenge. Staff grew, caseloads grew, but probation 
technology failed to advance to meet the new workload. 
Unable to adapt methods to deal with large numbers of 
higher risk offenders, many probation agencies have lost 
substantial credibility with a public, judiciary, and 
legislature that seek more effective ways of controlling 
and punishing offenders. Very recent research has seemed 
to justify a distrust in the efficacy of probation as a mean- 
ingful sanction.” 

Nevertheless, a nationwide problem of prison 
crowding underscores the need for more effective pro- 
bation supervision. Release programs have, in some 
places, helped to alleviate the crisis dimensions of 
crowding, but these programs seem to exacerbate the dif- 
ficulties facing probation. For one thing, the pro- 
grams often drain resources from existing probation 
operations—they are frequently operated by probation 
personnel. More importantly, early release programs seem 
to paint the corrections system as lacking in credibility 
and unable to handle the offenders assigned to its 
custody. These criticisms and the loss of public confidence 
affect probation as an arm of corrections’ arsenal. 

One response to these problems has been the develop- 
ment of alternatives to incarceration, primarily using 
combinations of intensive supervision and community 
service as central components. While much of the 
research about recent programs remains to be done, far 
too many ‘“‘alternatives’’ programs have served merely 
as add-ons to regular probation sentences. They have 
failed to address the problem of the incarcerated or high- 
risk offender, even while they draw upon existing pro- 
bation resources. 


Prtiernaive HAS existed as the dominant 


*This article is based on a paper presented to the American Society 
of Criminology, San Diego, California, November 1985. 
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So probation finds itself in a dilemma: prison crowd- 
ing, sentencing trends, and a need for more careful restric- 
tive community sanctions produce a growing need for a 
high caliber probation service. However, many studies 
of probation have shown it to fail to meet these demands, 
instead fueling public distrust and doubt. 

As a response to these concerns, the Edna McConnell 
Clark Foundation funded the Probation Development 
Project (PDP) in 1984. The project is taking place in 
Multnomah County, Oregon and has two main objec- 
tives. The first is to develop a probation unit that is 
capable of providing enhanced supervision of offenders. 
The second objective is to reform sentencing practice such 
that an enhanced probation practice will be used in in- 
stances where the courts would otherwise have sen- 
tenced persons to jail or prison. The assumptions underly- 
ing the objectives are (1) that the courts are sending peo- 
ple to prison or jail in order to incapacitate them and not - 
merely to punish or deter and (2) that in cases where con- 
trol is sought by the courts, a probation department 
organized to manage risk more efficiently might be seen 
and used as an acceptable and less expensive substitute 
for incarceration.‘ 

At this writing, the PDP is in its 18th month. The 
following describes some of what has been learned to 
date. 


The Project Strategy 


If it is true that probation is faced simultaneously with 
a need to develop internally in terms of its supervision 
methods and externally in terms of community support, 
then a two-prong approach is needed. First, there must 
be strategy for designing and implementing procedures 
which change the supervision methods of the probation 
staff. Second, there must be a mechanism for increasing 
the confidence of the general community in probation’s 
potential. An effective project requires mechanisms to 
fuse both a probation focus and a community focus. 


! President’s Commission on Law Enforcement and the Administration of Justice, The 
Challenge of Crime in a Free Society (Washington, D.C.: U.S. Government Printing Office) 
1966. 


2 Petersilia, Joan, et al., Felony Probation (Santa Monica: Rand) 1985. 
3 Austin, Jim and Krisberg, Barry, The Unmet Promise of Alternatives to Incarceration 
(San Francisco: National Council on Crime and Delinquency) 1982, mimeo. 


4 Baird, S. Christopher, Intensive Supervision Programs, Report to the National Institute 
of Corrections (Madison, Wisconsin: Isthmus Associates) 1982. 
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The Change Process in Probation 


Organizational change is a difficult enterpise under 
ordinary circumstances. Several factors interact to make 
organizational change in probation supervision even more 
difficult. Changes in supervision methods represent 
alterations in the organization’s technical core. Changes 
that are so fundamental to an organization tend to 
generate greater resistance on the part of members of the 
organization because they are in effect a challenge to 
established competencies.’ Resistance can take the form 
of subtle hostility, in which surface efforts are made to 
accommodate changing policy, but the actual substance 
of practice does not change. This has been a common 
occurrence in probation. 

Moreover, morale problems are very common in pro- 
bation. The absence of positive feedback combined with 
goal and task ambiguity produce severe pressures that 
tend to create an atmosphere of burnout. When an of- 
fice develops a culture of negativism, it is very difficult 
to achieve change because resistance can take on strong 
emotional overtones. Proposed changes become symbolic 
of the organization’s failure to have meaning for 
employees’ lives. 

Finally, there is a values-based component to the 
motivation of probation officers to do their work. This 
is evidenced by the many staff who come into the field 
because they want to ‘“‘help somebody.’’ When changes 
are proposed, staff members tend to evaluate them 
against their central values in order to determine whether 
they should support the changes. 

The difficulty of change in probation requires a 
strategy of staff involvement in the change process.° 
This has two advantages. First, it improves the fit of the 
proposed changes, because staff can shape and revise a 
general set of proposals to make them more relevant to 
the agency’s needs. Second, it helps to develop commit- 
ment to the change process by giving participating staff 
a sense of ownership in the changes. Frankly, real change 
is unlikely without involvement of staff in the change, 
because both fit and commitment are weak otherwise. 

In the PDP, an internal consulting team called the Pro- 
bation Task Force (PTF) is used to develop an overall 
change strategy. This is a diagonal slice of eight staff 
members who devote about 10 percent of their time to 
the project. Their general function is to work within the 
project’s broad mandate to help develop specific 
mechanisms for implementation. The PTF used an 
organizational diagnostic approach to conduct a ma:iage- 
ment audit of the organization.’ This helped to deter- 


5 Argyris, Chris, Integrating the Individual and the Organization (Philadelphia: Lip- 
pincott) 1966; see also Peter Vaill, ‘Notes on Technology,” in Marvin Weisbord, ed., Organiza- 
tional Diagnosis (New York: Addison-Wesley) 1976. 
6 Clear, Todd R. and O’Leary, Vincent, Controlling the Offender in the Community 
Massachusetts: Lexington) 1982. 
Weisbord, Marvin, A Six-Box Diagnostic Model (New York: Addison-Wesley) 1976. 


mine the strengths and weaknesses of the agency concer- 
ning supervising incarceration-bound offenders. 

The audit produced invaluable information about 
blockages to effective supervision. There were three main 
findings: (a) lack of resources (particularly jail space and 
contracted services for treatment) served to constrain of- 
ficer’s optimism in dealing with serious offenders; (b) 
strict and complicated case management requirements (in- 
cluding contract standards and unnecessary paperwork) 
reduced available officer time and seriously constrained 
flexibility in supervision; and (c) there were few in- 
trinsic rewards in the area of fieldwork, where feedback 
on performance is predominately negative and often 
emasculating. 

The work of the PTF was used as a blueprint for 
redesign of a PDP unit that would be responsible for 
supervising incarceration-bound offenders. Job flexibility 
and control were built into the design of the unit, and 
mechanisms were put in place to provide resources for 
services, jail space as needed, and positive feedback about 
the effectiveness of supervision. In effect, the PDP unit 
has been given the latitude, at least initially, in selecting 
offenders from the incarceration-bound population for 
supervision, in planning that supervision, and in enforc- 
ing conditions. 


Creating Change in Community Attitudes 


Probation often lacks credibility with the community 
it serves, including both the general public as well as the 
more closely related agencies of the criminal justice 
system. If probation seeks to increase its use as a sentence 
for otherwise jail- or prison-bound cases, the arena of low 
credibility must be overcome. 

In the Oregon PDP, a Community Advisory Board 
(CAB) is used to serve that purpose. The CAB is com- 
posed of an array of key officials whose policies and prac- 
tices are interdependent with probation: 


— County Criminal Justice Coordinator 
County Prosecutor 

Public Defender 

Chief Judge 

Sheriff 

Chief of Police 

— County Commissioner 

— State Legislator. 


In addition, a variety of citizens’ groups is also asked to 
serve on the CAB, including faculty from the local univer- 
sity, the head of the Victims of Crime United, the media, 
and business leaders. Thus, the CAB is a large group 
representative of the criminal justice system and a cross- 
section of the community. 
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Frequently, CAB’s are only tangentially involved in 
the projects which they advise, simply providing com- 
ments to propose project activities and making available 
concrete support when asked. In the PDP, a much more 
active role was created for several reasons. Crime is a 
volatile political issue, particularly so in the mid-1980’s. 
A project such as the PDP is highly vulnerable to 
criticisms of criminal justice and community leaders 
because it seeks to divert jail- and prison-bound offenders 
into probation supervision. Therefore, it was felt that the 
project needed more than ‘‘advise and consent’’ from its 
CAB members; it needed active support. In order to en- 
courage such support, greater decisionmaking authority 
over the PDP policies was given to the advisory board 
as a group. Regular meetings and retreats were used to 
inform the CAB about the project and probation’s func- 
tion. This was followed by a series of retreats and 
meetings in which the CAB was asked to decide several 
key issues: 


(a) What should be the composition of the target 
group of offenders for supervision? 

(b) How should the PDP unit be structured? 

(c) What procedures should be used to identify proj- 
ect cases and recommend their sentence to the 
project? 

(d) What types of punitive conditions should be ap- 
plied to offenders? 


Because the CAB controls many of the critical justice 
system resources that determine probation’s effective- 
ness, its role has been central in the design of the PDP 
process. The prosecutor manages staff whose support is 
necessary if prison-bound offenders will be allowed to 
stay in the community. The sheriff controls precious jail 
space necessary to enforce conditions. The judges, of 
course, determine the ultimate placement of the offender. 
Through their involvement in the CAB, it was possible, 
over a period of 18 months, to design a project that met 
with their support, at least in its conceptual basis. 


Project Policies 


At this time, several project policies have been 
established, most importantly, (1) clarification of pro- 
bation mission and policy; (2) identification of pro- 
posed target group; (3) formulation of the PDP unit; and 
(4) specification of procedures for bringing cases under 
supervision. 


I. Clarification of Mission 


The following is the mission statement of the PDP 
unit: 


8 For a development of these themes, see Vincent O’Leary and Todd R. Clear, Com- 
Corrections in the 1990’s (Washington, DC: National Institute of Justice) 1984. 
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Probation is an administrative agency whose function 
it is to insure the carrying out of punishments and the 
management of risk for offenders during community 
supervision. 

In order to carry out this mission, the PDP unit will 
maintain a clear separation between the following super- 
vision purposes: 

Punishment conditions entail the purposeful use of in- 

‘trusive penalties which restrict personal or financial 
freedoms. They are designed to reflect the seriousness of 
the crime and serve no other purpose. Relatively more 
serious crime results in relatively more severely intrusive 
punishment conditions. 

Risk conditions are ways of managing aspects of the 
offender’s life or situation which contribute to the of- 
fender’s risk of failure under community supervision. 
Risk conditions may be intrusive, but that is not their in- 
tent. They have no other function than to minimize 
failure. From these two definitions flow the following 
principles: 


1. Stability principle: Punishment conditions are 
established at the time of sentencing and may not 
be enhanced after the sentence is imposed. When 
a community-based punishment condition cannot 
be effectively imposed or enforced, an in-. 
carcerative sanction commensurate to the original 
crime’s severity may be imposed. 

2. Justifiability principle: Punishment conditions are 
only justified when similarly situated offenders 
convicted of similar offenses are treated com- 
parably. Risk conditions are justified only on the 
basis of showing (a) that the offender represents 
a risk to the community and (b) that the factors 
addressed in the risk condition are clearly and 
substantially related to the offender’s overall risk 
by virtue of prior conduct. 

3. Limitations principle: Risk conditions may not be 
imposed to extend the overall intrusiveness of 
supervision beyond the reasonable level justified 
on the basis of offense seriousness. 

4. Intrusiveness principle: In cases involving risk- 
control alternatives, the least intrusive risk-control 
condition which reasonably addresses the risk fac- 
tor should be selected. In addition, satisfactory 
compliance with a risk condition for a period of 
time can justify movement to a less intrusive risk- 
condition and its eventual elimination. Con- 
versely, noncompliance with a risk condition may 
necessitate movement to more intrusive risk 
conditions. 

5. Enforcement principle: Conditions should not be 
set when it is likely they will not be enforced or 
be enforceable. Likewise, any condition set by the 
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court should be enforced. Punitive conditions may 
be enforced through specific sanctions designed 
to demonstrate the seriousness of the punitive re- 
quirement. Risk conditions, because they are of 
central importance to public safety, must be en- 
forced by use of increasingly more secure methods 
managing the risk factor, including, if necessary, 
custody. 

6. Voluntariness principle: Supervision objectives 
not directly related to enforcement of either risk 
or punitive conditions are a matter for joint discus- 
sion by both the officer and the client and should 
not be coercive. 


Il. Identification of the Target Group 


A series of research tasks was undertaken to produce 
a plan for identifying offenders for supervision. The 
primary aim was to avoid the net-widening that affects 
so many special supervision projects. Two samples were 
used to conduct the analysis needed to identify the target 
group: 

Probation sample: All Multnomah County pro- 
bation cases closed between 
- June 30, 1983 and July 31, 


(N=514) 1984, 

Sentencing sample: A one-seventh random sample 
of felony offenders sentenced 
in Multnomah County between 
June 30, 1983 and July 31, 

(N = 404) 1984. 


The probation sample was further divided into two 
subsamples. The first (N = 365) was a ‘‘construction’’ 
sample used to develop the screening model. The second 
was a ‘‘validation’’ sample (N= 149) used to test the 
power of the screening model. 

All variables in the screening model resulted from 
multiple regression analysis of the construction sample 
based on prediction of ‘‘failure’’. The ‘‘failure’’ criterion 
was very conservative (at the request of the CAB). A case 
was counted as a failure if there was any indication of 
(a) absconding; (b) rules violation; or (c) an arrest for 
a felony or misdemeanor. A total of 28 percent of the 
cases in the sample were failures. Multiple regression 
was used because research suggests there is little dif- 
ference between this technique and other, more elaborate 
methods of building prediction models.? 


9 , Stephen and Gottfredson, Don M., Screening for Risk (Washington, 
DC: National Institute of Corrections) 1984. 

10 See Joan Petersilia and Susan Turner, Guideline-Based Justice: The Implications for 
Racial Minorities (Santa Monica: Rand) November 1985. 


Table 1 shows the variables and weights that resulted 
from a straightforward regression analysis of the con- 
struction subsample. The criterion variable was a failure- 
success dichotomy. 


TABLE 1. MODEL VARIABLES AND WEIGHTS 


Variable Weight 
1. Substance Use 7 
2. Juvenile Conviction — 10 
3. Victim-Offender Relationship 5 
4. Needs at Closing 10 
5..Harm to the Victim 3 
6. Prior Probation/Parole Revocations 7 
7. Age at First Conviction 2 


Two interesting points may be raised concerning these 
variables. First, two ‘‘victim’’ variables emerged as im- 
portant in the analysis. By virtue of their coding in the - 
scale, the model tends to screen as higher risk the more 
serious crimes. (This factor is discussed more, below). 

Second, the ‘‘needs”’ variable occurs at the time of case 
closing, not at the time of case assessment (when we use 
the model to screen). Therefore, it was dropped from the 
validation analysis. However, it is in the model because 
it continued to be an important predictive factor, almost 
without regard to the other variables in the model. 
**Needs’’ is a largely independent indicator of the poten- 
tial success of a case. Conceptually, this means clients’ 
needs are being treated as both a supervision planning 
factor and screening factor when they are shown to be 
closely linked to risk. 

At the suggestion of CAB and PTF members, several 
attempts were made to include or exclude in the models 
certain variables of interest. Offense variables were forced 
into the models in various ways—Type of Current Of- 
fense, Type of Prior Offenses, Type of Frequency of 
Prior Crimes—but in no instance did they play a signifi- 
cant role in determining a client’s eventual performance. 
Thus, they were dropped from the final models. 

Similarly, Age and Prior Felony Conviction were 
forced into models. But other variables seemed to do a 
better job of predicting performance—in the case of Age, 
Age at First Arrest was better; in the case of Prior 
Felonies, Prior Juvenile Convictions was better. When 
these alternative variables were included in the model, the 
total independent effects of Age and Prior Felonies were 
washed out. Because the CAB was concerned about racial 
bias, we investigated this issue and learned that ethnicity 
is not significantly correlated with this scale.!° 
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Validation 


To validate the scale, the validation subsample was 
used to determine the relationship between the total scale 
score and the case’s ultimate performance. The overall 
relationship is moderate (r= .39). When inspected for 
determining cut-offs, the scaleability of the model was 
even stronger, as shown in table 2. 


TABLE 2. MODEL CUT-OFFS 


Scale Score N of Percentage 
Cut-offs Cases Failures 
9 -— 23 10 0 
24 - 49 37 16% 

50 — Top 23 61% 


Because of missing data, the cell frequencies in the 
validation are too small to give final evidence of differen- 
tiation. However, as is seen in table 2, the scales created 
by the models are potentially powerful discriminators of 
cases’ overall performance, given the relatively small 
number of cases. 


Target Group Analysis 


In order to identify a target group of offenders, the 

scales are transferred to the sentencing sample to deter- 
mine which kinds of cases are being sentenced to prison 
or jail terms. Because the crime severity score (as 
developed by the Oregon Parole Board) has greater ability 
to discriminate crime severity than the offense class (in 
the Oregon Penal Code), it is used in the analysis of target 
cases. 
As expected, cases in the sentencing sample appear to 
be slightly higher overall risk than cases in the probation 
sample. Moreover, sentencing practices in Multnomah 
County already place considerable emphasis on offender 
risk. For example, table 3 shows the model scale cut-offs 
by probability of a sentence to imprisonment or jail. 


TABLE 3. INCARCERATION AND RISK 


Model Scale Nof "Percentage 
Cut-off Cases Incarcerated* 
9 - 23 28 14% 
24 - 49 95 20% 

$0 — Top 82 60% 


*Prison or jail terms exceeding 90 days 


In addition, as table 4 shows, the higher risk offenders 
also tend to commit more serious crimes. This may be 
in part a function of the two victim variables contained 
in the model, and it may aiso reflect charging and plea 
negotiation practices. However, the relationship between 
incarceration probability and risk is quite strong. 


TABLE 4. CRIME SERIOUSNESS AND RISK 


snislieiedty Crime Seriousness Rating Score 

9 - 23 24 4 0 0 1 0 
24 — 49 71 18 3 1 2 0 
50 — Top 41 8 12 — 2 


To avoid the problem of net-widening, this means 
project eligible cases must be limited to those likely to 
be incarcerated and from those select cases to be man- 
aged by probation. The specification of project eligible 
cases based on risk and crime seriousness must be layered 
onto current sentencing practices which now incorporate 
some degree of crime seriousness and risk, as is illustrated 
in figure 1. 


Risk Score <2 3 4 5 6 7 
9 - 23 
85% 
24 49 
56% 
50 — Top | 5% 


FIGURE 1. PERCENT OF CASES SENTENCED 
TO PROBATION BY RISK AND 
CRIME SERIOUSNESS 


It is from the middle group, composed of offenders 
having roughly a 50-50 chance of incarceration, that the 
target group must be drawn. The low-risk, low- 
seriousness group is already placed on probation at a very 
high rate. The high-risk, high-seriousness group may not 
be appropriate for this project. 

The overall risk level of the middle group is 40 per- 
cent. The overall risk of the lower two groups together 
is 28 percent. Thus, in identifying the middle group as 
a target group, in effect we were proposing that the 
incarceration-bound offenders from among the group 
that already receives probation about 50 percent of the 
time (based on the risk/offense profile) instead be super- 
vised under stricter policies and that the resources of pro- 
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bation be expanded to allow for supervision of more of 
these cases. 

When the CAB reviewed this research, it determined 
that the best approach would be to focus on lower crime- 
seriousness cases that pose a risk to the community. If 
probation can be shown to be effective with these of- 
fenders, then it was felt that the project would be highly 
successful. Therefore, the first stage of implementation 
excluded persons in the felony class 5 and above. The 
final target group was offenders class 2-4 who score at 
a risk level of ‘‘moderate’’ or higher. This is the high risk 
offender that the project originally sought to work with. 

It is estimated that a total of about 400 ‘‘eligible’’ proj- 
ect offenders were sentenced to jail or prison in 1983-84, 
based on the court sample. Of these, about 20 percent 
are estimated to have received jail terms, 80 percent prison 
terms. This certainly seems like a large enough pool from 
which to select the project target of 100-150 cases. 


Intensive Supervision in Oregon: A Model 


In Oregon a PDP unit has been formed which is com- 
posed of four probation officers and a supervisor. Three 
probation officers will carry caseloads of approximately 
25 cases each. The other probation officer is an intake 
worker who will work very closely with the judiciary in 
explaining recommendations and advocating for the unit 
and will coordinate the screening process. 

The screening process has two purposes: (a) to iden- 
tify incarcerated-bound cases for consideration by the 
PDP unit; and (b) to determine the court conditions 
necessary to allow supervision of these cases by the PDP 
unit. In order to achieve these purposes, a PDP unit 
worker reviews the schedule of all PSI assignments to 
determine which cases fit the preliminary profile of target 
cases for the project. 

A standard PSI is prepared by staff of the diagnostic 
unit. If regular probation is about to be recommended 
by the PSI writer, the case is not considered eligible by 
the PDP unit. If the standard PSI results in a recom- 
mendation to an incarcerative term, the case is forwarded 
to the PDP unit for consideration. A complete workup 
is conducted on the case, and an alternative recommen- 
dation is drafted for the judge’s consideration. The judge 
is then free to sentence the offender based on the PSI 
and the alternative recommendation by the PDP unit. 


What We Have Learned 


At this time, of course, the project is only half over. 
The various actors in the project have been assembled, 
including the internal task force, the Community Ad- 
visory Board, and the special unit of volunteers to super- 
vise the offenders. A target group of offenders has been 
identified and found acceptable by the various actors. A 


- process for offender management under the PDP unit has 


also been begun. After 18 months of research, discussion, 
negotiation, and compromise, we are ready to begin 
bringing into supervision the initial offenders. 

To some, it might seem untimely to write about a half- 
completed project. Indeed, there are many questions left 
unanswered: Will diversion actually occur? How well can 
target offenders be supervised by the PDP unit? To what 
degree will they represent a risk to the community? How 
much impact will they make on precious institutional 
space? These are obviously important questions that can 
only be answered after long experience with the project 
and a followup evaluation. 

However, in our 18 months of work, a great deal has 
been learned about the design of community programs 
for serious offenders in the context of political skepticism 
about the effectiveness of probation. In viewing what we 
have learned, our impression is that we have also iden- 
tified several reasons why so many intensive, community- 
based projects have failed in the past. Our lessons can 
be grouped into four major areas: 

Lesson #1: The target group. Our research suggests some. 
reasons why so many alternatives actually serve to widen 
the net rather than provide real alternatives. Often, the 
problem of net-widening is presented as though it results 
from a kind of disregard of the need to target diversion 
programs toward the truly incarceration-bound offender. 
It is as though a kind of programmatic laziness or con- 
ceptual ineptitude afflicts those who design alternatives. 

When we designed the PDP, we promised ourselves 
we would take only ‘‘prison-bound”’ offenders, as though 
there were some coherent offender group in Oregon that 
is bound for the institution. We hoped to identify a group 
that had a 90 percent rate of incarceration and to specify 
this as our target. Our research found that the 
characteristics of such a truly incarceration-bound 
subgroup involve such high risk and serious crimes that 
it is difficult to imagine any new program immediately 
targeting these offenders. Indeed, if we were to take 
incarceration-bound offenders, we would have to find 
them from among a group of similar offenders, many 
of whom are actually likely to receive probation 
sentences. That is, once the ‘‘true prison’’ group is 
eliminated because of crime seriousness and risk, the 
incarceration-bound offenders left come from a group 
of offenders whose characteristics suggest their probabili- 
ty of incarceration is about 50 percent. 

This may be why an alternatives program can so easily 
widen the net. The problem is not lack of good inten- 
tions, it is that identifying the truly prison-bound offender 
is difficult, once the most outrageous cases are 
eliminated—target cases look a lot like the more serious 
probation-bound clients. There is not a clean break, on 
risk or crime seriousness criteria, between the probation 
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and prison cases; instead, there is overlap. When people 
are left to choose the actual diversion cases from among 
those in this ‘‘overlap”’ category, they may tend to select 
the already probationable cases, because they are so hard 
to distinguish from the prison cases. Worse yet, a simple 
set of ‘‘rules”’ and ‘“‘criteria’’ using either offense or risk 
variables is unlikely, by itself, to produce a target group 
composed only (or perhaps even primarily) of 
incarceration-bound offenders. 

The only answer to the net widening problem, unfor- 
tunately, lies in vague process considerations: How do 
you get decisionmakers to become committed to the iden- 
tification of truly incarceration-bound offenders, so that 
they will concentrate on avoiding the net-widening prob- 
lem? It is not an issue of target group specification or 
open resistance of decisionmakers. It is a problem of 
subtly qualitative choices made by those who control the 
diversionary system. 

Lesson #2: Probation officers. Two trends are coin- 
ciding in probation that have broad meaning for the field 
of probation and especially for any attempt to intensify 
probation work. The first is a trend toward standardiza- 
tion (classification, supervision standards, workload, 
etc.). The second is unprecedented levels of self-assessed 
burnout. 

Most intensive supervision efforts have had the effect 
of increasing the pressures of tight work standards, while 
making no direct attack on the problem of burnout. As 
a result, there is often among probation staff a resistance 
to the implementation of new intensive supervision pro- 
grams. The resistance stems from a distrust of highly 
structured supervision models (and perhaps a dislike of 
the greater accountability they portend), but also from 
a resentment that those who have smaller caseloads are 
given higher job status for doing supervision the way 
many officers would like to, but cannot, because they are 
responsible for too many clients. 

In other words, alternative, diversionary supervision 
methods do not implement themselves. There is a need 
for training and consultation in the design of intensive 
probation. The problem is not merely to give officers a 
smaller caseload and stricter standards, because there is 
a need to address the content of the new supervision— 
what will be done with offenders—as well as the context 
of supervision—how well the agency’s personnel accept 
the idea of a new supervision program. This is difficult 
partly because the new program inevitably is favorably 
compared to ‘‘regular’’ probation, as though the latter 
suffers from some stigma. 

Collectively, our Probation Task Force and Probation 
Development Unit spent over 400 hours per person in 
training, design, and development activities in the first 
18 months of the project. This intensive planning time 
enabled them to resolve many of their own concerns 


about the supervision content issues, but only brought 
them to the point of readiness to confront the contex- 
tual issues of the project. Without this heavy up-front 
investment, however, it is likely the implementation 
would have been much more difficult or impossible. 

Lesson #3: Community. For many probatior profes- 
sionals, the ‘‘community”’ is thought of as either a vague 
threat or an imposing constraint on probation work: 
‘‘public opinion’’ lines up against leniency for criminals, 
of which probation is a primary example. in one way or 
another, probation workers are often hostage to this 
undefined pressure to be ‘‘tough,’’ and not to put citizens 
at risk. ‘“The community’’ (which includes the immediate 
criminal justice system as well as taxpayers) often has little 
understanding of the way probation works and the limita- 
tions of the probation process. It is like a card game where 
each player is painfully aware of his own hand but is 
forced to speculate about the contents of others. As long 
as the task environment of probation is subject to this 
collective ignorance, there will be misunderstanding about 
a new probation-based diversionary program. 

Our Advisory Board met virtually monthly for the first 
18 months of the project and took two extended retreats. 
During that time, a great deal was learned by all parties— 
probation, community, and consultants. Several myths 


were busted. Almost all Advisory Board members were . 


very supportive of intensive probation as a diversionary 
system and wanted to avoid widening the net. Probation 
staff members were deeply conscious of community safety 
concerns. Criminal justice officials including probation 
did not realize the way some policies interfered with ef- 
fective functioning of sister agencies, and those who suf- 
fered from those policies had little understanding of why 
they were adopted. In short, the CAB got people talking 
to each_other. 

It would be unfair to conclude that each person on the 
CAB had a natural concern for the welfare of the interests 
represented by the other members. There is often actually 
a deep rift of interests. What is fair to say is that com- 
mon ground can be staked out, but this requires a 
deliberate process of presentation of information, reflec- 
tion, and negotiation. 

When we first started the project, the CAB role was 
receptive-and responsive. The CAB members listened to 
our presentations and commented on the research and 
conceptualization underlying the project. Over time, as 
the issues became more difficult—and particularly as we 
began to select a specific target group of offenders—they 
shifted their role toward a more active and directive 
stance. The CAB now acts as a true oversight group; the 
consultants have a coordinative and facilitative role. The 
CAB has also developed its own language about proba- 
tion, about risk, and about correctional goals. 

This has not been uniformly a smooth process for two 
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reasons. First, there is natural tension between the aims 
of a native CAB and an outside consultative group. The 
CAB is more conservative and must be convinced of the 
wisdom cf a move before taking risks. The consultant 
is more aligned with creative action, willing to try out 
ideas in order to learn the consequences. This tension 
plays itself out as project control shifts from outside the 
community to inside via CAB action. Second, it is not 
possible to have everyone important join the board, and 
so some key people are inevitably left out. One mistake 
we made was to bring victim association officials onto 
the project in the second year, because they missed the 
first 12 months of conceptualization, and we were forc- 
ed to return to many issues and work them through a se- 
cond time. : 

But without question, we learned that key community 
actors can be effectively enlisted in developing the pro- 
bation system. They can become convinced of the 
usefulness of intensive supervision. They can become 
strong advocates of true diversion and key supporters of 
policies that are necessary to avoid net-widening. And 
they can become friends of probation. 

Lesson #4: Process. The final lesson we have learned 


is as easy to sum up as it is difficult to document. We 
learned that the key to changing probation is the change 
process. This is particularly true for our work, which was 
initiated by a three-way agreement between the state, the 
county, and outside consultants. Time and again, over 
the last 18 months, we were faced with a choice between 
moving rapidly to press for project growth and moving 
slowly to allow constituencies to become more directly 
related to what we were doing. Almost always, we chose 
the latter strategy. The cost was time: 18 months seems 
a long time to put a single unit in place. 

Yet the benefits are as real as the costs. There is now 
in Multnomah County a developing vision of the poten- 
tial of probation as a positive service to the community, 
not just a necessary evil brought about by lack of jail and 
prison space. There are plenty of skeptics, of course; some 
are involved in the project in various ways. But there is 
also a creative energy for change and support for using 
probation more effectively. 

Time will tell if we will find out that the project is a 
successful way of supervising incarceration-bound of- 
fenders. The lessons we have learned in the first 18 
months have enabled us to be in a position to find out. 


<5 

| 

3 

d 


Exploring the Option of House Arrest 


BY JOAN PETERSILIA 
Senior Researcher, The Rand Corporation, Santa Monica, California 


Introduction 


N DECEMBER 1985, Maureen Murphy was 

sentenced by a Federal judge in New York to house 

arrest. The rarity of this sentence in U.S. criminal 

justice is suggested by the judge’s remarks: 

The sentencing of Maureen Murphy requires, in the court’s opinion, 
a sentence not heretofore used in this District and almost never used 
in the country in the federal court. It is used elsewhere in the world 
and is considered by some to be highly objectionable. The difference, 
however, is that in other countries it is used to repress political dis- 
sent and before trial. Here it will be used after a full trial where 


the defendant has been found guilty of a serious offense. The penalty 
is house arrest. 


With that pronouncement, Judge Weinstein ordered 
Ms. Murphy to remain in her apartment for the next 2 
years. She is allowed to leave her apartment only for 
medical reasons, employment, religious services, or to 
conduct essential food shopping. If she violates these con- 
ditions, the probation department is ordered to commit 
her to prison, where she will be required to serve out her 
suspended (not cancelled) prison term. 

Ms. Murphy was not a minor offender. She was con- 
victed of a large insurance fraud and faced a maximum 
50 years in prison and $50,000 fine for her crimes. In most 
instances, the Federal court would have imposed at least 
a year in custody. 

What motivated Judge Weinstein to make such an im- 
portant departure from traditional sentencing practice? 
Judge Weinstein says he was trying to balance the com- 
peting aims of public safety, humaneness, and 
accountability—against a backdrop of seriously crowded 
prisons. Probation didn’t seem like ‘‘enough’’ for this 
35-year old woman who willfully committed a major 
theft. On the other hand, prison for this relatively young 
person with no prior criminal record seemed ‘‘too severe”’ 
and ‘‘would help destroy her.’’ Given those conditions, 
he felt an alternative punishment was ‘‘essential.’’ 

_ Judge Weinstein and a growing number of his col- 
leagues are searching for reasonable middle-range sen- 
tencing options—programs tougher than probation but 
less harsh (and less expensive) than prison. Variations on 
the theme include intensive probation supervision, shock 


' From Judge Jack Weinstein’s Sentencing Memorandum in the Maureen Murphy case 
(United States District Court, Eastern District of New York, December 1985). 

2 Rand conducted a mail survey entitled ‘ ‘Innovations in Probation’’ which was com- 
pleted by 120 chief probation officers in fall, 1985. These particular individuals were selected 
to represent a nationwide sample of chiefs from large counties. a 

i operating 


others in parole or the private sector who operated similar programs. Complete results of this 
omey, » sponsored by the Edna McConnell Clark Foundation, will be published in fall, 1986. 

While house arrest could be used pretrial, our discussion is limited to its use for con- 
victed felons, either as a condition of probation or parole, a direct sentence, or a condition 
of release after some period of incarceration (e.g., on work-release from jail). 
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incarceration, community diversion centers, police- 
probation surveillance teams, community sponsors, and, 
increasingly, house arrest. 

Florida has the most ambitious house arrest program 
in the country, with more than 4,750 inmates ‘‘locked 


_up”’ in their residence. As one Florida judge put it: ‘‘If 


the State can’t afford to provide constitutionally accept- 
able prison space for all those who deserve it, why not 
utilize the offender’s home instead? J+ may well be that 
the best place for a convicted offender, given current 
prison conditions, may be confined to his own home.’ 

Many in the judiciary are echoing similar thoughts, 
and house arrest programs are beginning to spread not 
only in the Federal system but in state and local correc- 
tions as well. A recent survey of ‘Innovations in Proba- 
tion’’ shows that several states—including Oklahoma, 
Alabama, Connecticut, Delaware, Indiana, Georgia, 
Texas, and South Carolina—currently operate state-run 
home detention programs. Similar programs exist at the 
county level in several others. In total, 30 states are im- 
plementing some form of house arrest program, and a 
dozen more are planning programs to be implemented 
in the next year.” 

This article summarizes the characteristics of house ar-' 
rest programs and discusses their advantages and several 
important unresolved issues. It concludes by noting that 
probation’s long-term survival may well depend on 
whether it succeeds in implementing house arrest and 
other intensive surveillance programs. If it can adapt its 
methods of supervision and service to deal with higher 
risk offenders in the community, probation may well find 
itself back in favor with the public and again the center 
of modern corrections policy. 


Characteristics of House Arrest 


While the goal of ‘‘house arrest’’ is easily under- 
stood—to restrict freedom—the mechanisms used to con- 
fine an offender to his home vary considerably. In some 
instances, curfews are simply added on to the offender’s 
court-ordered parole or probation conditions.’ Typi- 
cally, offenders participating in an intensive probation 
supervision program are required to be in their residence 
during the evening hours and on weekends. For exam- 
ple, evening curfews are mandatory for participants in 
Georgia’s intensive probation program. While curfews 
permit individual freedom in the community except for 
particular hours, more direct home incarceration pro- 
grams totally restrict the offenders freedom in all but 
court approved limited activities. The latter is much more 
intrusive than the former. 
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surveillance-oriented programs, including house arrest. In addition, the chiefs recommended 
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But even with the latter type of house arrest program, 
stringency varies considerably. House arrest programs 
without electronic equipment to monitor compliance tend 
to be less severe. These programs rely, for the most part, 
on probation officers’ telephone calls and random home 
visits.4 

Some house arrest programs have begun to use com- 
puters to help monitor compliance. In New Jersey, for 
example, the telephone numbers of house arrest par- 
ticipants are programmed into an automatic telephone 
call-back system. The computer continues to call the of- 
fender until contact is made. Some telephonic systems 
even ask the offender a prerecorded question. If the in- 
dividual is not there to answer the computer generated 
phone call, or fails to provide the correct answer to the 
question (verified by a probation officer), then a viola- 
tion is recorded. 

The most stringent of the house arrest programs are 
those using electronic monitoring devices. One form of 
the technology—popularly referred to as ‘‘active’’ 
monitoring—requires the probationer to wear a small 
transmitter. The transmitter emits a radio signal which 
is picked up by a receiver attached to the probationer’s 
telephone. During curfew hours, the computer 
automatically dials the offender’s phone at random in- 
tervals. to determine whether the receiver is receiving a 
signal from the transmitter. If so, the computer assumes 
the probationer is at home. If not, the computer registers 
a potential curfew violation. 

Another version of the technology uses a passive wrist 
band instead of a transmitter. In this case, a computer 
dials the probationer’s home during curfew hours, the 
probationer then inserts an identification bracelet worn 
on the wrist into a receiver attached to the phone, and 
the receiver sends a signal back to the computer. If the 
telephone is not answered, or the bracelet is not inserted 
into the receiver, the computer notes a potential 
violation.* 


Who is Doing What? 


The Rand ‘‘Innovations In Probation’’ survey revealed 
that about 28 states are operating formal intensive pro- 
bation supervision (IPS) programs, of which house ar- 
rest is generally considered the most stringent type.® 


4 Some counties are using nonprobation employees to monitor offenders. In Tulsa, 
Oklahoma, for example, the police are given weekly lists of all parolees on house arrest, their 
addresses, and curfew conditions. In addition, pictures of house arrestees are posted at the 
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Probation, entitled ‘Turning Up the Heat On Probationers in Georgia.” 


Georgia’s IPS program is the oldest, begun in 1982, and 
our survey revealed that over half of the IPS programs 
nationwide report modeling themselves after Georgia’s 
program. Intensive supervision in Georgia mandates 
curfews and offender employment, community service, 
routine alcohol and drug testing, and two to five weekly 
staff/probationer contacts.’ 

As of this writing, several agencies are using active elec- 
tronic monitoring. These include correctional agencies 
and private service corporations in Florida, Idaho, Ken- 
tucky, Michigan, New Jersey, Oregon, Utah, and 
Indiana. California and Virginia are planning to imple- 
ment programs in summer, 1986. 

All house arrest programs attempt to identify ‘“‘low 
risk’’ prison-bound candidates. Some use formal screen- 
ing devices (e.g., New York, Florida, New Jersey); others 
simply exclude defendants convicted of particular (usually 
violent) crimes. Some actively solicit the involvement of 
the community, whereas others hesitate about publicity 
for fear of community resistance. In most instances, of- 
fenders are charged a fee to cover some of the added ex- 
penses of house arrest, usually ranging from $15 to $200 
a month, although in Oklahoma, no fee is collected. Most - 
of these programs have been set up without formal legisia- 
tion, although several states are attempting to develop 
a legal basis for house arrest (e.g., Kentucky, California, 
Maine). All house arrest programs stress surveillance and 
employment, and most require community service and 
victim restitution. 

While these programs have received a great deal of 
media publicity, in actuality, house arrest has probably 
been used with less than 10,000 adult offenders nation- 
wide. A large proportion of those participants have re- 
sided in Georgia, Florida, and Texas. Most of the par- 
ticipants have been property offenders, although Florida 
and Oklahoma admit offenders convicted of personal 
crimes. Persons convicted of ‘‘driving under the in- 
fluence’’ are particularly favored house arrest targets, 
since keeping them at home, away from their cars, seems 
effective in forestalling their future crimes. 


The Advantages of House Arrest 
House Arrest is Potentially Cost Effective 


While no definitive cost studies have been done of 
house arrest, it is thought to be highly cost effective. If 
the offender were truly prison bound, then the state 
would save not only the yearly cost of housing the of- 
fender (about $10-15,000 per year), but also the pressure 
to construct new prison facilities (at about $50,000 per 
bed). 

If electronic monitoring equipment is used, house ar- 
rest is not as immediately cost effective. Because com- 
panies are trying to recoup some of the development 
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costs, purchasing the initial equipment is currently quite 
expensive. For instance, Kentucky spent about $30,000 
to purchase 12 electronic monitors. A cost evaluation of 
the program after 6 months concluded that the electronic 
monitoring had cost the county $10,000-$20,000 more 
than it would have spent if the 23 persons monitored had 
been sent to jail instead. However, if the system is used 
for 12 persons for an entire year, the cost comparisons 
reverse, and the county would save about $65,000.® 
Most agree with the manufacturers that in the long run 
home incarceration will be less expensive than institu- 
tional incarceration. 

Using cost figures provided by some of those who com- 
pleted our survey, we computed a rough comparison of 
costs per program type (see table 1). 


TABLE 1.—ANNUAL COST OF HOUSE ARREST VS. 


ALTERNATIVE SENTENCES 
Routine Probation $300—$2,000 
Intensive Probation $2,000—$7,000 
House Arrest (w/o electronics) $2,000—$7,000 
With Telephonic Call Back System $2,500—$5,500 
With Passive Electronic Monitoring $2,500—$6,500 
With Active Electronic Monitoring $4,500—$8,500 
Local Jail $8,000—$12,000 
Local Detention Center $5,000—$15,000 
State Prison $9,000—$20,000 


Not only are operating costs lower for house arrest 
than for jail or prison, but there are indirect cost savings 
as well. Offenders with families can contribute to their 
support, thus saving the state welfare costs the offender’s 
family may have required. Most house arrest programs 
require the offender to be employed. Consequently, he 
continues to pay taxes and may be required to pay vic- 
tim restitution and probation supervision fees as well. 
Georgia probationers paid $650,000 in probation fees last 
year, which was enough to totally offset the cost of the 
intensive probation program. Florida reported collecting 
$9.2 million in fees from its home detainees, although 
this was not enough to cover the costs of supervising 
them. 

However, the figures in table 1 ignore an important 
cost component: the cost of reprocessing any recidivists. 
If house arrest participants are being rearrested and 
retried, then the system bears those reprocessing costs.? 
Recent estimates show that it costs an average of $2,500 
to dispose of an arrest (Haynes and Larsen, 1984). 

In short, we really don’t have information to compute 
the full costs of various probation programs. At this 
point, all we know is that the cost of administering house 

8 «Home Incarceration with Electronic in Kenton County, Kentucky: A 


Preliminary Report,”’ by Robert Lilly and Jennifer Wright, unpublished draft, 1986. 
9 These operating costs also ignore the victim’s cost, e.g., hospitalization, unemployment. 


arrest is less than confinement in either state or local 
facilities. But particularly with electronic monitoring, we 
must be skeptical of the claims supporting house arrest 
on the grounds that it is much less expensive. 

A house arrest program in Contra Costa, California 
was cancelled, despite glowing reviews from all con- 
cerned, primarily because of expenses. After a 1-year 
trial, the house arrest program (without electronics) was 
deemed too expensive. ‘‘It turned out that it costs more 
to keep them in home detention than in jail,’’ said Cecil 
Lendrum of the probation department. Jail overcrowding 
was not seriously relieved, and the sheriff’s department 
was unable to reduce its staff. According to Rudy Webb, 
the program coordinator, the net cost to the county for 
1 year of the program was $95,000. 


House Arrest Can Be Tailored to Meet Local Needs 


One attraction of house arrest is its flexibility. It can 
be used as a sole sanction or part of a package of sen- 
tencing conditions. It can also be used at almost any point 
in the criminal justice process. It can also be used as a 
diversion before an offender experiences any jail time, 
after a short term in jail, after a prison term (usually 
joined with work release), or as a condition for proba- 
tion or parole revocations. It can be used to cover par- 
ticular times of the day or particular offender types. . 
Because the offender is usually on some type of suspended 
sentence, he can be quickly revoked and sentenced to 
prison if he fails to meet the conditions of his participa- 
tion. House arrest programs, for the most part, do not 
require legislative changes and can be set up with ad- 
ministrative memoranda. They usually include rather easy 
to communicate conditions, enhancing implementation 
ease. 
House arrest also has potential applications for of- 
fenders with special needs, e.g., the terminally ill, 
mentally retardei, those with AIDS. Connecticut is ex- 
ploring its use for pregnant women. Currently, when 
women come to jail or prison pregnant, the facilities must 
have special arrangements to assure the physical well- 
being of both mother and child. Depending on the level 
of risk involvement, such a woman might be released to 
her home or the home of a relative during pregnancy. 
This would likely result in cost savings, as well as pro- 
vide a healthier atmosphere for mother and child. 


House Arrest Minimizes the Social and Psychological 
Costs of Incarceration 


Most believe that house arrest programs are ‘‘sorially 
cost effective.’’ House arrest can prevent the breakup of 
the offender’s family and family networks, with its con- 
sequent psychological and physical disruption that may 
traumatize the offender’s family as well as himself. And 
if the defendant had a job, he could keep it. 
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Furthermore, any ‘‘criminogenic effects’’ associated 
with prison would be avoided. This benefit is particularly 
attractive, especially for first offenders who may not have 
committed themselves to a life of crime. They would not 
learn from career criminals in prison, nor would they be 
physically assaulted. Most of those operating house ar- 
rest programs view this as an important advantage. While 
prisons are not designed to scar inmates psychologically, 
that is an unfortunate concomitant effect of most prisons 
today. As the New York house arrest guidelines noted: 


Imprisonment returns a man to society with a scarred psyche, upaid 

debts and financial losses, a highly disruptive if not irreparably 

broken family, children who lose respect for their parent, no job, 
and a gap in his life history that is hard to explain when he seeks 

a new job. 

If we could devise a sentence that would not com- 
promise public safety, and at the same time avoid such 
devastation, surely it would be preferable on this and 
other grounds as well. For example, prisons today are 
unable to provide extensive social and rehabilitative serv- 
ices. Offenders who remain in the community can be 
ordered (as a condition of their release) to undergo par- 
ticular types of community based treatments. It is also 
probably true that rehabilitation taking place in the of- 
fender’s own community has a higher probability of long- 
term success. 


Unresolved Issues 


Most people believe that house arrest is less intrusive 
and less expensive than prison and thus worth trying. Yet, 
there are concerns about this trend. Victims’ advocates 
argue that placing convicted offenders back in the com- 
munity, however stringent the conditions, trivializes the 
nature of their crimes. MADD—Mothers Against Drunk 
Driving—has been particularly critical of house arrest and 
sees such sentencing as a step backward in efforts to 
stiffen penalties for drunk drivers. (Drunk drivers are fre- 
quent house arrest participants.) 

Probation officers are often critical because such pro- 
grams focus on guarding people instead of helping them. 
Civil rights groups fear that the technology will be abused 
and that the private sector will begin selling the equip- 
ment to extend surveillance not only to convicted 
criminals, but to undesirables (e.g., persons with AIDS). 
And nearly everyone is concerned with the public safety 
issue—will offenders simply escape or use their homes 
as the base for criminal operations? 

These and related issues discussed below are becom- 
ing important, as counties begin to consider the pros and 
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cons of implementing house arrest programs. 
Widening the Net of Social Control 


Nonviolent and low risk offenders are prime can- 
didates for house arrest and are least likely to have been 
sentenced to prison in the first place. As judges become 
more familiar with house arrest, they may well use it for 
defendants who would normally have been sentenced to 
routine probation. Hence, a sentence originally intended 
to reduce prison crowding might instead ‘‘widen the net’’ 
of social control without reducing prison and jail popula- 
tions appreciably. 

Alvin Bronstein, head of the American Civil Liberties 
Union’s National Prison Project, said: ‘“We should be 
looking for ways to place fewer controls on minor of- 
fenders, not more. If these devices are used as alternatives 
to jail, then maybe there’s no problem with them. If 
you’re sending the same people to jail and putting people 
who otherwise would be on probation on them, it’s a 
misuse. We’re cautiously concerned.’’!° 

Alternatively, house arrest may be used as an ‘‘add 
on’’ to the sentence the judge would normally have im- 
posed, thus lengthening the total time the offender is 
under criminal sanction. According to a probation of- 
ficer who operates a house arrest program in Rock 
County, Illinois: 


Probation could not convince the judges that home detention is a 
good program. It is being done, but it seems that judges are doubling 
the length of jail sentences imposed in order for offenders to put 
in the actual time the judge had wanted served in the first place. 


In the long run, ‘‘widening of the net’’ with house ar- 
rest programs is a realistic possibility. Research has shown 
that prison capacity drives prison commitments, as well 
as vice versa.!! In other words, judges will sentence of- 
fenders to prison as long as capacity exists, and as ca- 
pacity expands, so may prison commitments. If we begin 
to regard homes as potential prisons, capacity is, for all 
practical purposes, unlimited. Such possibilities have 
widespread social implications: who is to say how wide 
the ‘‘social net’’ would stretch. { 

But while we certainly don’t want to ‘‘widen the net”’ 
irresponsibly, more intensive interventions may be 
necessary to curb the high recidivism rate of some felony 
probationers. In tracking 1,700 adults granted probation 
in California, Petersilia et al. (1985) found that two-thirds 
were rearrested in the 3 years following sentencing. 
Moreover, 75 percent of the official charges filed against 
those sampled involved burglary/theft, robbery, and 
other violent crimes—the crimes most threatening to 
public safety.!2 In searching for solutions to what is 
widely regarded as a serious problem—crimes commit- 
ted by felons on probation—we recommended intensive 
supervision probation programs. House arrest is regard- 
ed as a form of intensive supervision. 
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Focusing Primarily on Offender Surveillance 


Some worry that house arrest, particularly if coupled 
with electronics, will be the final blow to the ‘‘rehabilita- 
tion ideal.’’ As probation officers focus more heavily on 
surveillance, rehabilitation-type activities are diminished. 
Most probation officers monitoring house arrest par- 
ticipants admit they have little time for counseling. 

While it is true that counseling is reduced in most house 
arrest programs, employment or enrollment in school is 
often required. And, to my way of thinking, having a 
job or a high school diploma may do more than counsel- 
ing to increase chances for a law abiding life. 


Intrusiveness and Possible Illegality 


Some people object outright to the state’s presence in 
individuals’ homes, long regarded as the one place where 
privacy is guaranteed and government intrusion severely 
restricted by law. If electronic devices are used, some fear 
we may be headed towards the type of society Orwell 
described in 1984. In 1984, citizens’ conversations and 
movement were strictly monitored and used as a tool of 
government oppression. However, house arrest, with or 
without electronics, is quite different from the 1984 
scenario. House arrest is used as a criminal sentence and 
only imposed on offenders after they have been legally 
convicted. It is imposed with full consent of the partici- 
pant. It is intended to be used as an alternative to in- 
carceration; and surely a prison call is more intrusive to 
the individual’s privacy than even strict confinement to 
one’s home. 

There have been no formal challenges to date con- 
cerning the legality of house arrest. But legal opinions 
written by officials in Utah and Florida argue that house 
arrest, with or without electronic monitoring, will with- 
stand constitutional challenge as long as it was imposed 
to protect society and/or rehabilitate the offender and 
the conditions set forth are clear, reasonable, and 
constitutional. !3 

These officials believe it can be reasonably argued that 
house arrest is both protective of society and 
rehabilitating to the offender. And since offenders sign 
consent forms, it makes it difficult to argue that the con- 
ditions were not clear. ‘‘Reasonable’’ generally implies 
that the conditions are fair. If prison was the alternative, 
given that house arrest is less intrusive, it can therefore 
be justified as being fair. Further, house arrest as cur- 
rently iraplemented does not appear to violate any con- 
stitutional guarantee. 

Experts agree that the most plausible constitutional 
challenges pertain to the 4th and 14th amendments. The 


13 For « complete review of legal issues, see Roland V. Gel Carmen and Joseph Vaughn, 
“*Legal Issues in the Use of Electronic Surveillance in Probation,’’ National Institute of Cor- 
rections, Washington, D.C., 1985 and ‘‘Legal Issues in the Use of Electronic Surveillance in 
Probstion,” Federal Probation, this issue. 


4th amendment prohibits unreasonable search and 
seizures, and some question whether installation and 
subsequent monitoring by electronic transmitters con- 
stitutes an unreasonable ‘‘search.”’ The 14th amendment 
guarantees equal protection under the law. If offenders 
are being required to pay a fee in order to be eligible for 
the program, and those who can’t afford to pay are being 
denied probation or parole, house arrest may be liable 
to 14th amendment constitutional challenges. 

Thus, while house arrest does not seem overly intrusive 
or threatening to constitutional rights, the situation needs 
to be closely monitored as the technology grows more 
sophisticated. Manufactures of the electronic transmit- 
ters are already considering the potential of including 
home video and audio surveillance and remote-control 
testing of blood alcohol content. If these possibilities ever 
become reality, our assessment might change. 


Race and Class Bias in Selecting Participants 


Because house arrest programs are in the experimental 
stage, administrators are being extremely cautious in 
selecting participants. Most programs limit participation 
to offenders convicted of property crimes, with minor 
criminal records and no history of drug abuse. Such strict 
screening makes locating eligible offenders difficult, and 
those who are eligible tend to be disproportionately white 
collar offenders. 

American Civil Liberties Union officials say the pro- 
grams may discriminate against young, poor, and black 
people because to qualify for most house arrest programs, 
a person must be able to pay a ‘‘supervision fee,’’ which 
runs about $15 to $50 a month. If electronic monitors 
are used, the fee is higher (about $200 a month), and the 
offender must have a home and a telephone. Persons 
without these resources may have no alternative but 
prison. 

As noted above, this situation raises possible ‘‘equal 
protection’’ issues as well as overall fairness concerns. 
Some programs have begun instituting sliding scale fee 
schedules, and a few others are providing telephones for 
offenders who don’t now have tk.:m. 


Compromising Public Safety 


Some people seriously question whether house arrest 
programs ‘adequately protect the public. Regardless of 
stringency, most admit that house arrest cannot guarantee 
that offenders will go ‘“‘straight’’ and that it relies for the 
most part on the offender’s willingness to comply. Can 
a criminal really be trusted to refrain from further crime 
if allowed to remain in his home? What is to stop him 
from simply using his home as a base of criminal opera- 
tions, for example, drug deals, fraud, and prostitution? 

To date, both the recidivism and escape rate for house 
arrest participants is quite low. Florida’s Community 
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Control Program reports a revocation rate of about 15 
percent and an escape rate of less than 1 percent.!4 
While current statistics on recidivism and escapes don’t 
cause particular alarm, the low rates are due in part to 
the fact that programs select the best risks. As house ar- 
rest becomes more widespread and incorporates other of- 
fender types, the public safety question might resurface. 

Another caution bears mentioning. It is true that every 
house arrest program now operating attempts to select 
individuals with a low probability of recidivating. While 
that is reasonable in theory, predicting individual 
recidivism is difficult in practice. Research has shown 
time and again that the system’s ability to successfully 
predict recidivism hovers around 70 percent accuracy— 
meaning that predictions for one in four offenders will 
be incorrect.!5 While predictions are more accurate for 
low risk offenders, some of those predicted to succeed 
will undoubtedly fail. House arrest programs should not 
promise absolute success; they will undoubtedly fail to 
deliver. 


Are We Guaranteeing Failures? 


Some believe that despite good intentions, successfully 
completing a house arrest sentence may actually be 
tougher than serving a prison term. As Cecil Steppe, chief 
probation officer in San Diego, California noted: ‘‘In 
some ways housé arrest can be tougher than being in jail. 
You come home and your kids beg you to go to the park 
or get some ice cream. You’re not free to do that.”’ 

Everyone agrees that it takes a very disciplined per- 
son to act as his own warden. Given the impulsiveness 
of many offenders, expecting house arrest compliance 
over a long period of time may be unrealistic. While there 
have been some lengthy house arrest sentences, most have 
been for 6 months or less. Generally, offenders are 
trading 3 to 5 days at home for 1 in jail. 

Setting expectations that offenders can reasonably 
meet seems important. Unrealistic conditions simply 
guarantee failure. The system will then have to reprocess 
and (perhaps) reincarcerate the recidivists, negating the 
cost savings associated with house arrest. 


Who Should Fund: State Reimbursement to Counties? 


If offenders who would normally be serving time in 
state prisons are diverted to local communities to serve 
intensified probation sentences, who should bear the cost? 
The state saved a prison or jail bed and operating costs, 
which at a minimum are $10,000 per year, per offender. 
But probation picked up an additional client who requires 
intensive, costly community supervision. 

In states with centralized probation departments, 


14 “Community Control Update,” Florida Department of Corrections, May 1985. 
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reallocating a portion of the overall corrections budget 


‘to correct this imbalance is rather straightforward 


(although not necessarily easy to accomplish). But in 
many states, prisons are state funded and probation is 
county funded. Hence, a savings in the state level prison 
budget does not necessarily translate into an ‘‘add on’’ 
to the county level probation budget. 

Shouldn’t the state reimburse the county to offset some 
of the additional costs incurred? This is a central ques- 
tion, and if they don’t address it, probation officials are 
likely to find themselves again in a no-win situa- 
tion: responsible for supervising high risk felons with too 
few resources to do the job adequately. Recidivism rates 
will likely rise, and probation will again come under fire 
for its ineffectiveness. 


Can Probation Itself Adapt? 


In my opinion, the most important ‘‘unresolved issue’”’ 
concerns whether probation itself can adapt to house ar- 
rest and other intensive surveillance programs. In mov- 
ing from primarily rehabilitative to restrictive supervision, 
structural and organizational changes must inevitably 
follow. 

Most dramatically, probation departments may need 
to shift from 8 a.m. to 5 p.m. organizations, closed on 
weekends, to 24-hour, 7-days-a-week services. Donald 
Cochran, Commissioner of Probation in Massachusetts, 
says 24-hour probation is just around the corner: 


It is naive to assume that the more serious probationers can be ef- 
fectively supervised on a 9-5 basis. Criminals don’t work bankers’ 
hours. Ironically, probation is the only component in the criminal 
justice system that has historically thought of itseif as immume from 
24-hour availability. The police, correctional officials, and recently 
judges are called upon for around-the-clock service... Why not pro- 
bation? Essentially, the argument is that the activities and schedules 
of probation officers ought to more closely reflect the activities and 
schedules of those they presume to service and deter. (APPA 

Perspectives, fall 1986) 

Furthermore, probation as an organization will need 
to staff and monitor surveillance programs differently. 
It will need new screening criteria, perhaps recruiting and 
training different types of personnel, devising guidelines 
for length of stay, and determining what response will 
be made to violators. In house arrest, the first violations 
will be with respect to curfew. How will probation choose 
to respond? These issues are not minor, and probation 
officials need to give them considerable forethought. 

The next few years are critical for the survival of pro- 
bation. With virtually every state facing severe prison 
crowding, probation continues to dominate contem- 
porary corrections policy. Departments that can reorient 
their services to handling serious offenders outside of 
prison are likely to find themselves back in favor with 
the public and these who provide their funding. House 
arrest programs show promise in this regard. 
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Electronic Monitors 


BY ANNESLEY K. SCHMIDT 
Research Analyst, National Institute of Justice, United States Department of Justice* 


device designed to verify that an offender is at a 

specified location during specified times. This 
technological option is stimulating a great deal of interest 
from jurisdictions considering the approach and from 
manufacturers entering the market. While the concept of 
electronic monitoring has been discussed in the literature 
and small experimental efforts have been undertaken 
since the sixties, the earliest of the currently operating 
programs only started in December 1984.! 

In the short time since that first program began in 
Palm Beach County, Florida, many jurisdictions have 
considered whether to develop monitoring programs and 
some have ordered equipment. Programs have been 
established in locations as diverse as Kenton County, Ken- 
tucky and Clackamus County, Oregon and by organi- 
zations as diverse as the Administrative Office of the 
Courts in New Jersey and the Utah Department of 
Corrections. 

As the National Institute of Justice (NIJ) has moni- 
tored these developments, we have found that the growth 
of programs has coincided with the entry of manufac- 
turers into this field. The accompanying table (see page 
59) provides a list of the manufacturers who are known 
to us. They have come to our attention through responses 
to a solicitation in the Commerce Business Daily for 
manufacturers willing to participate in the NIJ-sponsored 
equipment testing program at the Law Enforcement 
Standards Laboratory of the National Bureau of Stand- 
ards. We also learned of manufacturers when they 
responded to requests for bids made by jurisdictions seek- 
ing to purchase equipment, when they requested infor- 
mation from us, and by word of mouth. The list reflects 
information current as of the date it was prepared. 
However, given the rate of development thus far, addi- 
tional manufacturers may have entered the field before 
this article is printed. 

As shown on the table, there are four basic 
technologies presently available; two use the telephone 
at the monitored location and two do not. Each of the 
technologies reflects a different approach to the problem 
of monitoring offenders in the community. In fact, even 
products within the same general technological group 
have important differences. These differences, and the 
cost and desirability of particular features, are a small 
part of the decisions that must be made when establishing 
a monitoring program. 

*Points of view or opinions stated in this article are those of the 


author and do not necessarily represent the official position of the United 
States Department of Justice. 


E LECTRONIC MONITORS are a new telemetry 


The technology is so new and the research is, thus far, 
so limited that there are many questions about monitors 
of all kinds, on all levels. Some of these questions are: 
Should equipment be purchased? Can it be used legally? 
On whom should it be used? Will the community accept 
it? Will monitors provide the community with additional 
protection? The National Institute of Justice, through its 
Fiscal Year 1986 Solicited Research Programs, is seek- 
ing to support experimental projects that will provide 
some answers to some of these and other important ques- 
tions. In the meantime, programmatic and technological 
questions remain. 


Programmatic Questions 

Monitors, at least in theory, could be used on any 
number of offender groups. They could be used on 
sentenced or unsentenced offenders. They could be used 
before sentencing, immediately after sentencing, or at a 
later point in the sentence when problems appear. They 
could be used to monitor house arrest, as an alternative 
to jail, as part of an intensive supervision program, or 
in the context of a work release program. All of these 
program possibilities have been discussed, and most of _ 
them are presently operational. However, we do not yet 
know if monitors are efffective in these program appli- 
cations much less where they are most effective. 

We also do not know which offenders should be the 
focus of the program. There are clearly some offenders 
that nobody wants in the community, such as those who 
are violent. These offenders should go to prison. How- 
ever, there are other offenders who are not so clearly 
dangerous and are not so obviously candidates for con- 
finement. Can they be punished or deterred by other 
means? Can they be monitored in the community? Should 
they be monitored in the community? We do not know. 

Whether particular types or groups of offenders can 
be monitored in a given community will depend, in part, 
on what that community, its judges, and its elected and 
political officials consider acceptable and appropriate 
punishment. For example, in some communities there 
may be strong pressure to jail drunk drivers; other com- 
munities may be satisfied if drunk drivers are required 
to stay home during their nonworking hours with 
monitors used to assure that they do so. 

Another consideration related to who can and should 
be monitored in the community may depend on the type 


1Ralph K. Switzgebel, ‘“Electronic Alternatives to Imprisonment,”” Lex et Scientia, Vol. 


5, No. 3, July-September 1968, 99-104, 


Daniel Ford and A. K, Schmidt, ‘‘Electronically Monitored Home Confinement," N/J 
Reports, SNI 194, November 1985, 2-6. 
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of equipment selected and the structure of the program 
in which it is used. Some equipment monitors the of- 
fender continually while others do so only intermittently. 
Some devices send a signal if tampered with and some 
do not, so that removal of or damage to the equipment 
is only detected with visual inspection. And, if the equip- 
ment indicates that the offender is not where he is sup- 
posed to be or that some other problem has occurred, 
has the program been desigued so that there will be an 
immediate response or does the program staff review 
these indicators on weekdays during the day? A few pres- 
ent programs have the base computer located in a facility 
that is staffed 24-hours a day, 7 days a week. They then 
know immediately that a problem has occurred and can 
send staff to the offender’s house to check and, if nec- 
essary, attempt to locate him. In other programs, the 
print-out is reviewed in the morning, and offenders are 
contacted to explain abnormalities found the previous 
night. 

Next, how long will the offenders be monitored by the 
equipment? Here again the equipment is too new and the 
experience too limited to provide an answer. Officials at 
Pride, Inc. in West Palm Beach, Florida believe that of- 
fenders can tolerate the monitors for about 90 to 120 
days. After that, they feel, offenders begin to chafe under 
the restriction. And, how long should they be kept on 
the equipment? This question must be answered in the 
context of why the program is being operated. The answer 
would be quite different if the goal is retribution as op- 
posed to fulfilling the requirement of the law. In Palm 
Beach County, it has been decided that 3 days on the 
monitor is the equivalent of 1 day in jail to fulfill the re- 
quired mandatory sentence for a second conviction for 
driving while intoxicated. For other offenses, the pro- 
scribed sentence is a range, and, therefore, the ap- 
propriate time on the monitor is not so clear. 

Can electronic monitors solve or alleviate prison and 
jail crowding? The answer to this question is probably 
“‘no’’ for a variety of reasons. First, in addition to issues 
related to what a community can, will, and should be ex- 
pected to tolerate, it should be reiterated that monitors 
are technological devices potentially useful in a variety 
of program contexts. The population selected as the focus 
of monitoring programs may or may not be one that 
might otherwise be sent to jail or prison if monitors were 
not available. Second, consideration needs to be given 
to the likely impact on the total problem. In a thousand- 
man jail, the release of 20 monitored inmates would 
reduce the population by only 2 percent. One hundred 
monitored inmates would have to be released before the 
population would be affected by 10 percent. In a smaller 


2 Lt. Bugene D. Garcia, personal communication and “In-House Arrest Work Release 
PP. 


jail, more impact would be achieved by a system with a 


capacity for monitoring 20 inmates, the typical size of 
the initial equipment purchase being made. In the prison 
systems of many states with much larger populations, 
more monitored inmates would have to be released before 
a significant reduction in population could occur. Fur- 
thermore, the cost of a monitoring program cannot be 
directly compared to per diem costs of incarceration. The 
largest component of per diem costs is staff salaries. 
Therefore, until the number of released inmates is large 
enough to affect staffing of the facility, the only savings 
achieved are in marginal categories such as food. 

The inverse to the question about jail crowding is the 
question of net-widening. Will offenders be sanctioned 
who otherwise would not be? Will offenders be more 
severely sanctioned? These issues deserve attention. If of- 
fenders are being monitored who would not otherwise 
have been incarcerated, the cost benefit equation on the 
use of the equipment is changed. If, on the other hand, 
offenders are monitored who might otherwise receive pro- 
bation with little direct supervision, the question becomes 
**Is the community being better protected?”’ At present, 
the answer to that question is also unknown. 

Taken together, the questions of reducing prison 
population and net-widening lead to the more basic ques- 
tion: Why is a monitoring program being established? 
Any jurisdiction establishing a program should be able 
to answer this. Clearly there are a wide variety of possi- 
ble reasons. Reduction of prison or jail population is only © 
one. Net-widening is a possibility but is more likely an 
unintended byproduct. Another possible answer is to bet- 
ter protect citizens from those offenders already in the 
community on some form of release. If the question can- 
not be answered, then the situation is equipment in search 
of a program, perhaps the most inappropriate way for 
program development to proceed. 

Whatever the rationale for the monitoring program, 
another issue that must be considered is the legality of 
the use of monitors, the subject of another article in this 
issue. However, it should be noted that there are no 
known test cases. Furthermore, the question of legality 
obviously would differ in each jurisdiction depending on 
statute and appellate decisions. 

Another question is: ‘‘How much will it cost?”’ The 
answer, of course, depends on the type of equipment, the 
number of units, and whether the equipment is purchased 
or leased. In addition, there may be telephone charges 
and personnel costs. The In-House Arrest Work Release 
Program of the Sheriff’s Stockade in Palm Beach 
County Florida charges participants in the voluntary pro- 
gram $9 per day.? Within the first 14 months of pro- 
gram operation, the program’s investment in equipment 
had been returned by offender fees. However, if the in- 
itial amount invested is more or less, if fees are charged 
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at a lower or higher rate or not at all, or if the equip- 
ment is in use a greater or lesser proportion of the time, 
then the pay-back period will change. 

Existing programs using monitors in the community 
function as part of the criminal justice system. Therefore, 
they require the cooperation of the courts and probation 
and parole, at a minimum. Additionally, many times, 
they also may involve the sheriff, other law enforcement 
agencies, and others. As with any multi-agency effort, 
the lines of responsibility must be clear and the coopera- 
tion between them developed. For example, if the results 
of the monitoring are to be reviewed around the clock, 
then the base is optimally located where 24-hour staff- 
ing is already present. This facility might be a jail 
operated by the sheriff. The program, on the other hand, 
is being operated by the probation office. In this case, 
the division of responsibilities and expectations should 
be specified, preferably in writing. 


Technological Questions 


The questions above can be viewed at a theoretical, 
philosophical, or program planning level. However, there 
are also questions or potential problems that should be 
considered related to the functioning of the equipment 
itself. These questions emanate from the preliminary 
results of a study conducted at the Law Enforcement 
Standards Laboratory of the National Bureau of Stand- 
ards supported by the National Institute of Justice. In- 
formation also has been gained from the experience of 
some of the monitoring programs. It should be noted that 
the comments are preliminary and often reflect results 
of testing of what is now the previous generation of equip- 
ment, since the technology itself is developing so rapidly. 

One problem found was telephone line compatability. 
Telephone lines carry electric current, and the char- 
acteristics of the current can vary with different telephone 
systems. Additionally, some telephone exchanges use very 
modern switching equipment and can handle pulses such 
as those from touch-tone phones. Others use older equip- 
ment that may have trouble handling the electronic signals 
transmitted by some of the monitoring systems. Whether 
this is a problem can only be determined specifically 
through a test of the local system and local exchanges 
and/or consultation with the local telephone company. 

Another problem that appears remediable and has 
been addressed by some manufacturers is the effects of 


weather conditions. During wind storms and thunder- 
storms, both electric lines and telephone lines are whip- 
ped around and may come into contact with other lines. 
This may lead to arcing of the power and power surges. 
In the same way that most users of home computers have 
surge protectors on the incoming power lines, these 
monitoring devices may have surge protectors placed on 
the incoming electrical and telephone lines. It appears that 
‘most manufacturers have installed surge protectors on 
their current equipment. In addition, uninterruptable 
power supplies are also provided by some manufacturers 
to guarantee power to the system even during power 
outages. 

Many devices use radio frequency signals for com- 
munication between components of the system. In some 
locations, radio landing beacons from airports and radio 
station broadcasts can interfere with the functioning of 
the device. Whether this is a problem is dependent on the 
other radio transmissions in the area where the equipment 
is being used and the radio frequency that the device uses. 

Another potential problem noted is the effect of iron 
and steel which may block signal transmission or create 
an electromagnetic field. This can occur in steel trailers 
or in stucco houses. It can also occur in houses which 
have large appliances such as refrigerators and cast iron 
bathroom fixtures. In some places, the problems can 
often be dealt with by moving the receiving equipment. ° 
In other settings, it may limit the offender’s mobility to 
less than had been expected. At least one manufacturer 
provides repeater stations within the house to forward 


_ and amplify the signal. 


These are some of the technological problems that have 
come to light and many of them have been solved. In 
other cases, ways to avoid them and minimize their ef- 
fects have been noted. It is not surprising that they have 
developed, given the newness of the technologies. It 
would also not be surprising if additional problems come 
to light as broader experience with these devices is gained. 
It seems reasonable to assume that manufacturers will 
seek to solve any future problems as they have in the past. 

In summary, monitors are new technological devices 
that offer exciting possibilities for controlling offenders 
in the community. However, there are still many 
unknowns, many issues which should be considered by 


_ those establishing programs and many questions yet to 


be asked and answered. 
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Legal Issues in the Use of Electronic Surveillance 
in Probation 


BY ROLANDO V. DEL CARMEN AND JOSEPH B. VAUGHN 
Criminal Justice Center, Sam Houston State University, Huntsville, Texas* 


I. Introduction 


AIL AND prison overcrowding has generated a 

J reexamination of the concept of imprison- 

ment and the use of alternative forms of sen- 
tencing for those who would normally be incarcerated if 
space were available. From 1972 to 1982, the population 
in Federal and state prisons throughout the United States 
more than doubled. In 1981 and 1982 there was a 12 per- 
cent growth rate each year in the number of offenders 
sentenced to state and Federal prisons. In 1984 more than 
430,000 men and women were incarcerated in those in- 
stitutions.! That does not include the thousands more 
held in local and county jails. 

Solutions to the overcrowding have been mandated by 
the courts in some 39 states, the District of Columbia, 
Puerto Rico, and the Virgin Islands.? The traditional 
response to overcrowding has been to build more prisons. 
There is a growing realization, however, that this response 
may not be economically or politically feasible. Initial 
construction costs are prohibitive and the public has 
shown signs of reluctance to expend public funds for in- 
stitutionalization. A new prison cell is estimated to cost 
from $25,000 to $75,000.3 The State of Illinois has ap- 
propriated $150 million to capital expenditures for 
prisons, representing 50 percent of all capital spending 
during that time period.* Moreover, experts disagree on 
whether or not the construction of new prisons is the 
answer. Some maintain that new prisons are needed to 
alleviate overcrowded conditons; others believe that 
prison construction would merely widen the net and lead 
to more incarceration.‘ 

Recent articles indicate a growing belief that alter- 
natives to incarceration should be utilized both as a means 
to alleviate prison overcrowding and as a more humane 
and effective form of offender treatment. Proposed 
alternatives include restitution, community service, 
prerelease programs, early parole, intensive probation 
supervision, and house arrest. Others have even suggested 
a return to corporal punishment.’ 

Probation in diverse forms has been used in all states 
as a viable alternative to incarceration; but its cost- 
effectiveness has also been questioned. While probation 
is admittedly less costly, it is far from inexpensive. For 


*This project was made possible by a grant (#C-ADM-85-010) from 
the National Institute of Corrections. 
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example, California spends approximately $1,600 per year 
for each person on probation. In that state 1 out of every 
83 people between the age of 9 and 65 is now on 
probation.® 

One proposed incarceration alternative is intensive 
supervision through the use of electronic devices to 
monitor offenders. The solution is now technologically 
feasible and is being used in a few jurisdictions. This 
article examines the current use of the device and some 
possible constitutional and legal challenges to its use. 
There have been no court cases decided to date which deal 
specifically with the issue, hence the article will focus on 
the use of electronic surveillance based on cases where 
similar issues have been raised. It concludes with an 


assessment of the constitutionality of such use in proba- 
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‘tion cases. 


II. The Monitoring System 


While the full extent of its use is unknown, widespread 
use of the monitoring system has not yet occurred. 
Among the first users of the system were West Palm 
Beach County, Florida; Lake County, Illinois; Albuquer- 
que, New Mexico; Kenton County, Kentucky; and 
Washtenaw County, Michigan.? 

The monitoring systems currently used are usually 
composed of three parts—a control computer located at 
the controlling agency, a receiver unit located in the of- 
fenders home, and a transmitter device worn by the of- 
fender. The style of the transmitter varies from those that 
are worn on the ankle to those that are worn on the wrist 
or around the neck. The ankle transmitting device, which 
is about the size of a cigarette package and weighs 5 
ounces, is strapped just above the ankle with a rubber- 
ized watch-type strap which is said to be tamperproof. 
Although the offender conceivably could remove the 


ly “Prison Crowding: A Symposium,” 78 U. Ill. L.R. 203 (1984). 
2" “Lock "Em Up? There’s No More Room!,”* 69 A.B.A. J. 1352 (1983). 
3G. Kennedy, Control Data Corporation, Minneapolis, Minnesota. 
April, 11,1985. 
4 Supra Note 1 at 204. 
5 For a full discussion of the issue, see Conrad and Rector, Should We Build More Prisons? 
A Doe, 1977 National Council on Delinquency (1977) 
6 Corbett and Fersch, ‘‘Home As Prison: The Use of House Arrest,” Federal Proba- 
“a pp. 13-17. 
G. Newman, Just and Painful: A Case For the Corporal Punishment of Criminals, 
Machin (199) 
8 «California Probation Problems May be Five Years Ahead of Nation,”” 16 Corrections 
Disest, February 13, 1985, at 7. 
Supra Note 2 at 1352; Houston Chronicle, eg 17, 1985, at A22, col. 1; Berry, 
“Electronic Jails: A New Criminal Justice Concern,’’ 2 Justice , March 1985 at 3; 
Houston Chronicle, March 13, 1985, at A10, col. 1. The program in Washtenaw County was 
scheduled to begin April 1, 1985 for a 6-month trial basis. 
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device by cutting the strap or stretching it and taking it 
off over his foot, an electronic circuit within the device 
detects such tampering and sends an alarm to the receiv- 
ing unit.!° 

In one program the ankle device is viewed as a part 
of the punishment process. There is no provision for its 
removal. While technology exists to make the unit much 
smaller, advocates of the program do not want the of- 
fender to forget that he is wearing it. The weight of the 
device serves to remind the person of its presence, enhanc- 
ing its use as a punishment. In one program, out of the 
60 people on whom the ankle device has been placed, only 
1 has had an adverse physical reaction to it.!! 

The receiver, located in the offender’s home, com- 
municates with the control computer through a telephone 
connection. Like the ankle device, the receiver is designed 
to be tamperproof. There is an internal battery to sup- 
ply power in the event the unit is unplugged or the elec- 
tricity goes off in the home. The receiver communicates 
with the control computer at randomly selected times. If 
the message is not sent at the selected time, the control 
computer automatically calls the receiver to check and 
alerts the operator is there is a problem. Additionally, 
the receiver keeps a log of the times the offender comes 
and goes from the house. To facilitate work-release pro- 
grams, the computer can be set to allow the person to 
leave and return home at certain times without trigger- 
ing an alarm. 

The control computer, like the receiver, has an alter- 
nate power supply to allow its continued operation in the 
event the electric service is interrupted. It provides a print- 
out of the times an individual enters or leaves the area 
of confinement, thus preserving a record of any viola- 
tions of the restrictions placed upon him.!2 

The system is reported to be accurate 85 percent of 
the time in monitoring violations.'? Inaccurate reports 
can be generated, according to one user, by power failures 
or severe thunderstorms that interfere with the telephone 
line transmissions. One operation problem has been 
discovered in the system itself. If a person places his body 
in a fetal position, as sometimes occurs during sleep, and 
his body mass is between the ankle device and the 
receiver, the signal is blocked and a false alarm is sent 
to the computer indicating that the user has left home. 
When the user rolls over and his body mass is no longer 
blocking the signal the receiver will indicate he has re- 
turned. According to the system supplier, it is necessary 


10 
11 F, Rasmussen, Pride, Incorporated, West Palm Beach, Florida. Interview conducted 


Note 11. 
18 297 U.S. 438 (1928). 


to rely on a human’s analytical ability to distinguish be- 
tween false readings and actual violations.'* 
The system is designed for selective use and is not for 


everyone. ‘‘It is for a select group of non-violent of- 


fenders who really want to make it work; it is for the per- 
son who has good motivation.’’!5 In West Palm Beach 
County, Florida, it was initially utilized only for persons 
convicted of driving while intoxicated. Currently, approx- 
imately 50 percent of the offenders in that program are 
such persons, while the remainder have been convicted 
of a broad spectrum of nonviolent misdemeanors. It is 
used “‘for people who appear to be those who could make 
it on the street if their activities were curtailed somewhat. 
The system is a curfew device, it doesn’t control his (the 
offender’s) activities.’ 

Aside from intensive supervision, the system has also 
been utilized to monitor pretrial detainees who, because 
of prior record, would normally not be eligible for release 
on a personal recognizance bond. The system is used in 
lieu of pretrail detention in jail. In these instances, the 
alternative is provided only to those nonviolent offenders 
who have 2 permanent place to live and are employed. - 
If there is a shortage of equipment and no units are 
available the person must remain in jail until his trial if 
he is unable to post a bond.!” 

The system can be operated either publicly by the pro- 
bation department or privately on a contract basis with 
a corporation. Under the second option, the private cor- 
poration in effect assumes the duties of a probation 
department in providing the supervision of the offenders. 
Additionally, programs can be devised to accept only 
misdemeanants or only felony offenders or any combina- 
tion of offense types. The cost of the program can be 
financed totally by the government or it can be partially 
paid for by the offender through fees: 


IIT. Constitutional Issues 

Electronic Surveillance 

Supervision of probationers requires a varying degree 
of surveillance by probation officers. The use of house 
arrest and monitoring devices to supervise clients must 
comply with the fourth amendment which prohibits 
unreasonable searches and seizures. That amendment 
provides the foundation for cases decided by the United 
States Supreme Court which involve the use of electronic 
surveillance. Since 1928, the United States Supreme Court 
has decided a series of cases which indicate the parameters 
within which electronic surveillance and devices may be 
used. 
The seminal case in electronic surveillance is Olmstead 
v. United States,'* decided in 1928. In Olmstead, the 
Court held that a wiretap executed without an ac- 
companying trespass in an individual’s home was not a 
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fourth amendment violation. The central issue of 
trespass, on which Olmstead was based, formed the basis 
for two subsequent decisions dealing with the use of elec- 
tronic ‘‘bugging’’ devices. Goldman v. United States, '9 
involved police officers who electronically monitored a 
conversation through a wall of an adjoining office. In 
On Lee v. United States,” a former-friend-turned- 
informant, who was wired with a transmitting device, 
entered the defendant’s laundry with defendant’s consent. 
In both cases the Court held that the electronic sur- 
veillance was constitutional because there was no trespass 
to property. 

The modern landmark case on electronic surveillance 
and its fourth amendment restrictions was decided by the 
Court in 1967. In Katz v. United States,?' government 
agents, without the defendant’s knowledge or consent, 
attached a monitoring device to the outside of a public 
telephone booth and recorded only the defendant’s con- 
versation. The Court ordered the tape recorded evidence 
excluded because no warrant had been issued authoriz- 
ing the surveillance. Overruling Olmstead and Goldman, 
the Court held that the absence of a trespass into the 
public telephone booth did not justify violating the 
defendant’s ‘‘reasonable expectation of privacy,’’ saying 
that ‘“‘the Fourth Amendment protects people, not 
places.”’22 Katz is significant because it eliminated 
trespass as a requirement for unconstitutionality. More 
importantly, it made the right to privacy in effect por- 
table in that such right now attaches to a person rather 
than to a protected place. The Katz case has been the 
foundation upon which recent right to privacy cases have 
been decided. 

The Katz decision did not overturn On Lee, although 
some lower courts held otherwise. In deciding a case 
similarly circumstanced, United States v. White, the 
Court reaffirmed the decision in On Lee. In White, an 
informer had consented to wear a microphone and have 
his conversations with the defendant recorded. The Court 
held that no fourth amendment violation had occurred 


- because a defendant does not have a ‘‘justifiable and con- 


stitutionally protected expectation that a person with 
whom he is conversing will not then or later reveal the 


conversation to the police.“ The Court believed that if 


there was no reasonable expectation of privacy, the use 
of electronic equipment to record the conversation could 


19 316 U.S. 129 (1942). 
343 U.S. 747 (1952). 

21 389 U.S. 347 (1967). 
Id. at 351. 

23 401 U.S. 745 (1971). 

24 Id. at 749. See also Hoffa v. United States, 385 U.S. 293 (1966). Court held the Con- 
stitution does not protect a person’s misplaced belief that a person he reveals illegal activities 
to wi ont later reveal them to police. 

388 U.S. 41 (1967). 

26 18 U.S.C. 2510-2520 (Codified 1976). 

27 434 U.S. 159 (1977). 

28 442 U.S. 735 (1979). 


not be construed as creating a violation of the defendant’s 
constitutional rights. 

In Berger v. New York,?5 the Court dealt specifically 
with the constitutional requirements for a wiretap. It held 
that the language of a New York statute authorizing 
wiretapping was too broad and therefore violative of 
rights under the 4th and 14th amendments. The Court 
went on to say that a valid warrant authorizing any form 
of electronic surveillance, including wiretapping, must 
satisfy the following requirements: (1) The warrant must 
describe with particularity the conversations which are 
to be overheard; (2) A showing of probable cause to 
believe that a specific crime has been or is being com- 
mitted must be made; (3) The wiretapping musi be for 
a limited period of time; (4) The suspects whose conver- 
sations are to be overheard must be named; (5) A return 
of the warrant must be made to the court, showing what 
conversations were intercepted; and (6) The wiretap must 
terminate when the desired information has been ob- 
tained. In very specific terms, Berger spelled out the con- 
stitutional requirements for electronic surveillance. States 
have since complied with these requirements by statute 
or court decisions. 


Federal Legislation 


In 1968 Congress passed Title III of the Omnibus 
Crime Control and Safe Streets Act to regulate the elec- 
tronic and mechanical interception of wire and oral com- 
munications. That law requires law enforcement officials 
to obtain a court order to intercept wire and oral com- 
munications. The act governs only the interception of 
contents of oral or wire communications and therefore 
leaves open a wide variety of other electronic surveillance 
devices which may be utilized without obtaining a court 
order. Title III regulates only the interception of the 
contents of oral and wire communications, hence the use 
of monitoring devices which track locations of people, 
absent any state enacted statute, is governed only by the 
Constitution. 

In 1977, the Supreme Court, in United States v. New 
York Telephone Co.,”’ directly addressed the issue of 
whether or not Title III applied to governmental use of 
pen registers. In that case the Court found that such 
devices are not regulated by the act because they do not 
intercept actual telephone conversations, but merely 
record telephone numbers dialed from a telephone. Two 
years later, in Smith v. Maryland,” the constitutional 
issue of whether or not the use of pen registers constituted 
a search within the meaning of the fourth amendment 
was resolved. The Court held that the attachment of a 
pen register at the telephone company office to record 
the numbers dialed on a phone did not constitute a search 
because there was no legitimate expectation of privacy. 


i 
i 
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United States v. Knotts,?9 decided in 1983, represents 
the first time the Supreme Court considered the use of 
“*beeper’’° devices to trace the location of an object or 
person. In that case a ‘‘beeper’’ was placed in a container 
of chemicals which was later purchased by the defendant 
for use in the manufacture of drugs. Police followed the 
defendant by utilizing the beeper and located a cabin 
where he was staying. The Court held that there is no 
reasonable expectation of privacy as to a person’s move- 
ment on public highways and therefore no search oc- 
curred. The Court did not rule on whether the installa- 
tion of the ‘‘beeper’’ was constitutional because Knotts 
did not raise the issue. Prior to Knotts, the lower court’s 
decisions on the utilization of electronic surveillance 
devices to track a vehicle on a public highway generally 
held that no warrant need be obtained.*! 

A year later, in United States v. Karo,*? the Court ad- 
dressed an issue left unanswered in Knotts—whether the 
use of a ‘‘beeper’’ would constitute a search under the 
fourth amendment if it revealed information that could 
not have been obtained through visual surveillance. In 
Karo, government agents learned from an informer that 
the defendants had ordered a quantity of ether for use 
in manufacturing cocaine. The agents supplied to the 
manufacturer a canister containing a beeper which was 
later sold to the defendants. Installation of the beeper 
did not constitute a violation of the fourth amendment. 
The can belonged to the government agents at the time 
the beeper was installed and therefore the defendants 
could not have had any legitimate expectation of privacy 
in it. Even if the beeper had been placed in one of the 
canisters owned by the manufacturer, the consent of the 
manufacturer to its placement would have been sufficient 
to comply with the requirements of the fourth amend- 
ment. The Court also held that the transfer of the canister 
to the defendants, under these circumstances, did not con- 
situte a search or a seizure. 

While concluding that no fourth amendment right was 
infringed by the installation of the beeper or the transfer 
of the canister containing the beeper to the defendants, 
the Court found that their privacy interests were violated 
by the monitoring of the beeper. Over a period of several 
months the electronic device was utilized to monitor the 
movement of the canister until agents obtained a search 
warrant for the home of one of the defendants. The 
device was used not only to track movements of the 
canister in public places, but to confirm that it was located 
in a specific residence, information that could not have 

29 460 U.S. 276 (1983). 

30 A “beeper” is a transmitting device which emits a signal to a receiver which allows 
a to determine the location of the beeper. 

See United States v. Brock, 667 F.2d 1311 (9th Cir. 1982), cert. denied, 103 S.Ct. 1271 
(1983); United States v. Sheikh, 654 F .22d 1057 (Sth Cir), cert. denied, 455 U.S. 991 (1982); 
and States v. Michael, 654 F.2d 252, (Sth Cir.), cert. denied, 454 U.S. 950 (1981). 

104 S. Ct. 3296 (1984). 


33 35 Cr.L. 3230 (1984). 
34 370 U.S. 139 (1962). 


been obtained by observation from outside the curtilage 
of that residence. . 

Karo differs from Knotts in that in Knotts, the beeper 
was utilized to monitor the movements of the automobile 
and the arrival of the canister in the area of the cabin, 
something that could have been done by the naked eye. 
The beeper was not utilized to monitor the canister while 
it was inside the cabin. In Karo the beeper was used to 
monitor the canister inside the residence belonging to the 
defendant, something which could not be done by the 
naked eye alone. It is this distinction, monitoring in a 
private versus a public place, which constitutes a viola- 
tion of the right to privacy. 

The aforementioned cases indicate that the use of 
electronic devices by law enforcement officials does not 
constitute a search within the meaning of the fourth 
amendment when there is no interception of oral or wire 
communication and when the device does not reveal in- 
formation that could not have been obtained through 
visual surveillance. It could therefore be argued that the 
use of an electronic device which merely indicates whether 
a person is complying with his curfew restriction, would . 
not constitute a search. The ankle device currently utilized 
as a condition of probation is not capable of monitoring 
conversations, nor can it determine what the individual 
is doing inside the confines of his home. Its sole purpose 
is to ensure that the probationer is complying with the 
conditions of probation. It is true that the ankle device 
generates information which could not otherwise be ob- 
tained by visual surveillance, but that alone should not 
taint the device because its installation is with the client’s 
consent. Additionally, under a system of house arrest and 
under most probation conditions, the officer would have 
a right anyway to verify whether the person is comply- 
ing with such restrictions through visual surveillance and 
unannounced home visits. The use of the ankle device, 
therefore, merely enhances the ability of the officer to 
conduct surveillance even in a place where a client has 
a “reasonable expectation of privacy”’; something which 
a probation officer is generally authorized to do. 

Fourth amendment protection for persons incarcerated 
is less than that afforded the public at large. In Hudson 
v. Palmer,*> the Court said that the fourth amendment 
right against unreasonable searches and seizures affords 
an inmate absolutely no protection for searches and 
seizures in his cell. Courts have traditionally been reluc- 
tant to interfere with searches in prisons and jails, par- 
ticularly where the security and orderly operation of the 
institution is at stake. The use of electronic devices to 
record and monitor the private conversations of prisoners 
is one of many areas where the needs of the institution 
have been held to justify what would otherwise have been 
an impermissible practice if noninstitutionalized in- 
dividuals were involved. In Lanza v. New York,* the 
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Supreme Court noted that a jail shares none of the at- 
tributes of privacy of a home, an automobile, an office, 
or a hotel room. And in Bell v. Wolfish,>5 a case involv- 
ing the rights of pretrial detainees, the Court said that 
any expectation of privacy of a prisoner necessarily would 
be of a diminished scope. 

Constitutionality of Probation Conditions—in General 

As a general rule, the authority granting probation has 
broad discretion in setting terms and conditions. Restric- 
tions on constitutional liberties which have been upheld 
by the courts include warrantless searches by probation 
officers, freedom of association, freedom to travel, re- 
quiring the regular reporting to a probation officer, 
regulating the freedom to travel, change jobs, or choose 
a residence.*6 The courts have held that a probationer 
may be subject to these restrictions as a condition of 
receiving the privilege of probation even though they 
could not be imposed upon the citizenry in general. ‘“The 
court may surround probationers with restrictions and 
requirements which a defendant must follow to retain his 
probationary status.’’?’ 

Most state statutes suggest probation conditions which 
are optional with the sentencing judge. In the aggregate, 
decided cases show that there are four general elements 
for the validity of a probation condition. These are: 


1. The condition must be protective of society and/or 
rehabilitative of the probationer; 

2. The condition must be clear; 

3. The condition must be reasonable; and 

4. The condition must be constitutional. 


Protection of society and/or rehabilitation of the 
probationer are all-encompassing and convenient 
justifications for the imposition of a condition. Because 
justifications are easy to establish, challenges to proba- 
tion conditions seldom succeed. Just about any probation 
condition can be broadly justified as either protective of 
society or rehabilitative of the individual. These two ra- 

_tionales may, however, be antithetical in that what may 
be protective of society may not necessarily be 
rehabilitative of the individual. In these cases courts 
balance the interests involved on a case-by-case basis. 
Protection of society and rehabilitation of the client are 
such strong justifications that they may validate condi- 
tions which are otherwise violative of fundamental rights. 


35 411 U.S. $20 (1979). 
See R. del Carmen, Potential Liabilities of Probation and Parole Officers, 34-37 (1982). 
State v. Smith, $42 P.2d 1115, (Ariz. S.Ct. 1975). 
38 453 F.2d 330 (10th Cir. 1971). 
Note, ‘‘Fourth Amendment Limitations on Probation and Parole Supervision,’’ 1976 
Duke L.J. 71, 75 (1976). 


4 Sobell v. Reed, 327 F. Supp. 1294 (S.D.N.Y. 1971). 


This was implied in Porth v. Templar,** where the Tenth 
Circuit Court of Appeals said that probation conditions 
must bear a relationship to the treatment of the offender 
and protection of the public. The court then added that 
‘*The case stands for the proposition that absent a show- 
ing of a reasonable relationship between a release condi- 
tion and the purpose of release the abridgement of a fun- 
damental right will not be tolerated.*® 

The second requirement for the validity of a proba- 
tion condition is that the condition must be clear, mean- 
ing that the probationer must know what acts are viola- 
tive of the condition. In Panko v. McCauley, the con- 
dition forbidding the probationer from ‘‘frequenting’’ 
establishments selling alcoholic beverages was not upheld 
because there was no evidence that the probationer 
understood what that term meant. This case implies that 
there may be a duty to explain conditions of probation 
which are unclear. 

Reasonableness mandates that the condition be fair 
and can be carried out properly. For example, a proba- 
tioner was ordered to abstain from alcohol for 5 years. 
Evidence that he was an alcoholic led the court to deny 
probation revocation when the condition was violated, 
the court claiming unreasonableness because of the pro- 
bationer’s condition.*! Similarly, a former serviceman 
convicted of accepting kickbacks was placed on proba- 
tion on condition that he forfeit all personal assets and 
work without compensation for 3 years or 6,200 hours. 
The condition was struck down as unduly harsh in its 
cumulative effect.‘ 

Conditions which are unconstitutional are invalid 
unless validly waived. A waiver obtained where the alter- 
native is incarceration is not always a voluntary waiver, 
particularly if it involves the violation of a fundamental 
right. The courts are particularly protective of first 
amendment rights, such as the freedoms of religion, 
speech, press, and association. In one case, the court held 
that a condition which requires a convicted person to at- 
tend church services is improper.*? The same is true with 
conditions limiting freedom of speech, unless there is a 
showing of a reasonable relationship between the release 
condition and the abridgement of a fundamental right.“ 

The use of electronic surveillance needs to be analyzed 
in the context of the above requirements. Arguably, the 
wearing of an electronic device is protective of society 
and rehabilitative of the individual. Setting a curfew for 
a convicted offender might protect society and instill a 
sense of discipline which can be rehabilitative for the pro- 
bationer. Clarity of conditions poses no problem in elec- 
tronic surveillance cases because the client obviously 
knows what is happening and how the condition might 
be breached. Where the practice may run into probable 
difficulties is in the reasonableness and constitutionality 
requirements. Reasonableness is closely linked to the 
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Equal Protection provision of the 14th amendment, 
basically meaning that the requirement be fair and just. 
There is nothing inherently unfair or unjust with elec- 
tronic surveillance when viewed in isolation, but when 
applied to an aggregate where financial capability 
becomes a determinant to obtaining probation, equal pro- 
tection considerations might arise, particularly where no 
provisions are made for accommodating indigent 
defendants. 

Of even greater concern than reasonableness are ques- 
tions concerning the constitutionality of the condition, 
viewed in the light of specific constitutional provisions. 
Electronic surveillance therefore needs to be analyzed in 
the context of constitutional guarantees, specifically the 
following rights: privacy, self-incrimination, cruel and 
unusual punishment, equal protection, and warrantless 
searches. 


Right to Privacy 


It is axiomatic that the rights of probationers are 
limited; the courts have consistently held that they have 
a limited expectation of privacy. In one case, a proba- 
tioner who was required to report his employment and 
financial condition to his counselor argued that his right 
of priyacy was being violated. In rejecting his argument, 
the court said that some restrictions on privacy were per- 
missible in order to accomplish the legitimate goal of 
monitoring the behavior of probationers.** In other 
cases, the right to privacy has been invoked to challenge 
conditions restricting contact with family members or bar- 
ring pregnancy or marriage. 

Conditions of probation which infringe on the privacy 
rights of the probationer are examined by the courts 
under a doctrine of reasonableness to determine if they 
are designed to meet the rehabilitation needs of the of- 
fender or if they serve the interests of the state or public 
in maintaining order. The electronic device currently used 
is designed to enforce curfew and travel restrictions, both 
of which the courts have upheld as valid conditions of 
probation. In reality, all the device does is allow the pro- 
bation officer to become more proficient at enforcing 
curfew and travel limitations. Theoretically, the officer 
could watch each probationer to ensure that he is com- 
plying with those restrictions. The courts have refused 
to hold that scientific enhancement raises any constitu- 


4S United States v. Manfredonia, 341 F. Supp. 790 (S.D.N.Y.), affirmed, 459 F.2d 1392 
(2nd g*) cert denied, 409 U.S. 851 (1972). 
State v. Livingston, $3 Ohio App. 2d 195 (1976). 


48 Note, ‘The Search and Seizure Condition of Probation: Supervisory or Constitu- 
tional?,”’ 22 South Dakota L. Rev. 199 (1977), as cited in N. Cohen and J. Gobert, The Law 
of and Parole (1983). 
See in general N. Cohen and J. Gobert, The Law of Probation and Parole (1983). 
50 United States v. Conforte, 624 F.2d 869 (9th Cir.) cert denied, 449 U.S. 1012 (1980). 
51 United States v. McDonough, 603 F.2d 19 (7th cir. 1979). 
52 See R. V. del Carmen, Potential Liabilities of Probation and Parole Officers, revised 
103 (1985). 
104 S.Ct. 1136 (1984). 


tional issues which visual surveillance would not also 


raise. In Knotts the Court refused to equate police effi- 
ciency with unconstitutionality and rejected the peti- 
tioner’s argument that scientific devices (in this case a 
‘*beeper’’ used to show location) are unconstitutional. 
In the Karo case the Court reaffirmed that doctrine. It 
did not find that the use of the device was unconstitu- 
tional, only that the manner in which it was used was 
unlawful. It follows, therefore, that if the conditions of 
probation are reasonable, the use of technology to 
enhance the probation officer’s efficiency in enforcing 


them would not be unconstitutional. All the technology 


accomplishes is increased surveillance proficiency. 
The Right Against Self-Incrimination 


The fifth amendment provides that no person may be 
compelled in a criminal proceeding to be a witness against 
himself. In probation, this right has been invoked in cases 
where an offender is required to answer a counselor’s 
questions,*’ submit to a search by a probation counselor 
or policeman,* or provide a juror or prosecutor with 
information.” 

Conviction does not remove or lessen a person’s con- 
stitutional right not to testify against himself. Two courts 
of appeals recently were faced with probation conditions 
regarding tax returns. In one case, a probationer was 
ordered to file tax returns despite his claim of a fifth 
amendment privilege.*° In the other, a probationer was 
ordered to file amended tax returns.*! The first of those 
conditions was held to be improper, while the second was 
upheld. In the latter case, while the filing of amended 
returns was called for—and presumably complete returns 
were what the court had in mind—there was no attempt 
to interfere with the probationer’s possible exercise of a 
constitutional right; he could comply with the condition, 
literally, and on the amended return claim his fifth 
amendment privilege. This would not violate the condi- 
tion, hence probation could not be revoked for exercis- 
ing an explicit right. In the former case, however, the 
mere assertion of the right not to incriminate himself 
placed the probationer in danger of revocation. 

Another fifith amendment issue arises when the pro- 
bationer is required by a condition, such as regular 
polygraph tests, to disclose information which could be 
used in a new criminal proceeding. In these cases, the 
result of a fifth amendment challenge to the condition 
has turned on: (1) whether the government could 
reasonably have expected incriminating evidence to be 
forthcoming, (2) whether use immunity was promised, 
and (3) whether fifth amendment rights were voluntarily, 
knowingly, and intelligently waived.* 

In Minnesota v. Murphy, the Supreme Court 
clarified the muddied waters on this issue, saying that a 
state ‘‘may validly insist on answers to even incriminating 
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questions and hence sensibly administer its probation 
system, as long as it recognizes that the required answers 
may not be used in a criminal proceeding and thus 
eliminates the threat of incrimination.’’ 4 The Court 
added that ‘‘a defendant does not lose this Fifth Amend- 
ment protection by reason of his conviction of a crime; 
notwithstanding that a defendant is imprisoned or on pro- 
bation at the time he makes incriminating statements, if 
those statements are compelled they are inadmissible in 
a subsequent trial for a crime other than that for which 
he has been convicted.’’>5 

Whether or not the fifth amendment protects a pro- 
bationer against self-incrimination generally depends on 
the type of proceeding wherein the evidence is to be used. 
If the evidence is to be used in a revocation proceeding, 
the fifth amendment argument usually fails. On the other 
hand, if the claim is raised in a subsequent criminal trial, 
the claim is usually upheld.*° 

In the case of electronic devices, violation of the right 
against self-incrimination is remote for a number of 
reasons. The evidence obtained will be used only for pur- 
poses of revocation since only a probation condition is 
violated and no criminal act is involved. The device cer- 
tainly serves the system’s needs, particularly the need to 
monitor the activities of a probationer and to help con- 
trol burgeoning prison populations. An even stronger 
reason is that such devices do not per se violate the right 
against self-incrimination because what that right pro- 
tects is merely the right against testimonial, not physical 
self-incrimination.*’ If any incrimination at all is in- 
volved in the use of an electronic device, such incrimina- 
tion is physical, not testimonial. Some cases appear to 
indicate, however, that when the probation conditions 
require incriminating information, the fifth amendment 
entitles the client to some form of immunity against the 
use of the evidence obtained.*8 


Cruel and Unusual Punishment 


The eighth amendment of the Constitution proscribes 
cruel and unusual punishment. Although the provision 
is often invoked in prison cases, it is seldom used in pro- 
bation perhaps because the terms of probation are seldom 
severe or oppressive. Nonetheless, some cases have held 
that conditions which are excessively harsh or impossi- 
ble to comply with may fall under this category.5? In one 
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case, the condition that the defendant leave the country 
was deemed cruel and unusual, hence unconstitutional;® 
similarly, a condition that an alcoholic refrain from 
drinking was found to be unconstitutional.®! 

The use of an anklet device does not appear to violate 
the cruel and unusual punishment standard used by the 
courts in corrections cases.® Its effects are not op- 
pressive, nor does it subject the user to humiliation or 
degredation. Compared to incarceration, it is certainly 
less restrictive and much more humane. 


Payment of Costs and Equal Protection 


Requiring probationers, as a condition of probation, 
to reimbuse the state for its costs has been upheld by the 
state courts. In Arizona v. Smith,® the state appeals 
court allowed the imposition of a probation condition 
that the defendant spend 30 days in the county jail and 
pay for the cost of that incarceration. The condition was 
allowed, even though there was no specific statutory 
authorization to do so. The decision was justified under 
the broad discretion of the court to determine conditions 
of probation. In that case, there was no claim of in- 
digency on the part of the defendant. 

Under a slightly different set of facts, the Arizona 
Court of Appeals in 1982 considered the issue of requir- 
ing payment of costs as a condition of probation. The 
court found that: 


To require a probationer to help defray the state’s costs of super- 
vising his probation should be beneficial in the rehabilitation of the 
defendant, and such reimbursement into the probation fund will 
strengthen the criminal justice system’s ability to finance its proba- 
tion services. We find there is nothing unconstitutional in the Arizona 
Legislature enacting legislation that requires a financially capable 
probationer to help defray te state's cost of maintaining him while 
on probation. 

The courts, in these cases, have held that a probationer 
who is not indigent may be required to repay costs. The 
decisions are based on the rationale that such a require- 
ment is directly related to the rehabilitative goal of pro- 
bation and that it serves a legitimate state interest. 

A slightly different situation is presented in probation 
revocation cases when the probationer is unable to pay 
court costs or restitution. In Bearden v. Georgia,® 
decided in 1983, the Court held that a judge cannot prop- 
erly revoke a defendant’s probation for failure to pay a 
fine and make restitution—in the absence of evidence and 
finding that the probationer was somehow responsible 
for the failure or that alternative forms of punishment 
were inadequate to meet the state’s interest in punishment 
and deterrence. In essence, the decision holds that a pro- 
bationer can be revoked for refusing, but not for inability 
caused by indigency, to pay restitution and court costs. 

In at least one system currently in operation, the pro- 
bationer is required to pay the costs of utilizing the ankle 
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device to monitor his presence in the home during the 
required hours.® It is in this area that a challenge under 
the Equal Protection clause of the 14th amendment is 
foreseen. Prior court decisions which have upheld the re- 
quirement that offenders reimburse the state for finan- 
cial costs dealt with offenders who could afford to pay. 
The issue is different when indigent defendants who 
would have been eligible for probation must face in- 
carceration because they cannot afford to pay. This 
presents a real problem because a monitoring device at 
present costs approximately $5 per day.®’ The Court has 
said that ‘‘there can be no equal justice where the kind 
of trial a man gets depends on the amount of money he 
has.’’®& 


Warrantless Searches 


‘*With few exceptions it has been held that the United 
States Constitution is not violated by the requirements 
that a probationer submit to warrantless searches as a 
condition of probation.’ The courts, however, 
disagree to whether the requirement is valid as to searches 
by probation officers only, or whether the probationer 
may be required to submit to warrantless searches by 
police officers as well. 

The Ninth Circuit Court of Appeals ruled in United 
States v. Consuelo-Gonzalez,” based upon the Federal 
Probation Act, that Federal probationers are subject to 
warrantless searches by probation officers only. The 
court, however, expressly pointed out that states may im- 
plement a different rule which would be constitutional, 
saying: 

It is obvious, however, that opinions differ as to what controls are 

improper, and we express no opinion here regarding the extent to 

which the states constitutionally may impose conditions more in- 


trusive on the probationer’s privacy than those we have here indicated 
are proper under the Federal Probation Act.7! 


Relying on the above case, the Arizona Supreme 
Court, in 1977, upheld the imposition of a probation con- 
dition allowing a warrantless search by both police and 
probation officers.”2 That endorsement, however, was 
qualified by the belief that in the majority of the cases, 
the probationer should not be required to submit to a war- 
rantless search by police officers in addition to submit- 
ting to such searches by probation officers. The court 
feared that warrantless searches by police might interfere 
with the rehabilitative effort. 
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Six years earlier, the California Supreme Court upheld 
the imposition of the same conditions, finding that the 
requiring of a narcotics offender to submit to searches 
by police officers as well as probation officers was 
reasonably related to the person’s prior criminal conduct 
and was aimed at deterring or discovering subsequent 
criminal offenses. They reasoned that the offender would 
be less inclined, under those conditions, to be in posses- 
sion of narcotics.” 

Some states, however, are more restrictive. Utah has 
held that a parole officer may only conduct searches that 
are rationally and substantially related to the performance 
of his duties. Warrantless conditions of probation are not. 
a waiver of the probationer’s constitutional rights.” 

While it is not currently foreseen that the use of an 
ankle device to monitor the presence of the probationer 
in his home during the required times constitutes a search 
under the meaning of the fourth amendment, the require- 
ment that a probationer submit to reasonable warrantless 
searches of his home would authorize probation 
authorities to utilize the device if the court should 
sometime in the future determine that its use constitutes 
a search. 


IV. Other Legal Concerns 
The Use of Curfew Restrictions 


In establishing a curfew which requires a person to be 
in a certain place at a certain time, the courts will 
generally uphold the condition if it is shown that the 
restriction will facilitate supervision and discourage harm- 
ful association. Such conditions have been viewed by the 
courts in terms of whether or not they are reasonably 
related to the rehabilitation of the of fender and whether 
they accomplish the essential needs of the state and public 
order. 

In State v. Sprague’ the Oregon Court of Appeals 
upheld the imposition of a 10 p.m. curfew of a 20-year- 
old female after she was convicted of interfering with a - 
friend’s arrest during which she struck a police officer. 
The trial judge determined that her continued associa- 
tion during the late evening hours with her friends would 
be detrimental to her rehabilitation. Other decisions have 
upheld a curfew from 10 p.m. to 6 a.m.,”° while another 
upheld prohibiting a probationer from driving a car be- 
tween midnight and 5:30 a.m. on the belief that it would 
minimize the opportunity to contact persons involved in 
criminal activities.”” 

The condition, however, must be reasonably related 
to rehabilitation. The imposition of a curfew for 5 years 
has been held invalid because there was no showing 
that it was reasonably related to the rehabilitation of 
the offender.” If the use of a curfew and electronic 
surveillance is reasonably related to rehabilitation, given 
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the offense committed, questions of legality or constitu- 
tionality should not be of any major concern. 


Waiver of Rights and the Right to Refuse Probation 


Court decisions on the validity of waivers of rights in 
probation and parole cases are mixed. Traditionally, 
courts have relied on express waivers or have invoked the 
*‘act of grace’’ or ‘‘constructive custody’’ doctrines to 
strip offenders of most of their constitutional rights.’? 
In the last decade, however, courts have re-examined this 
approach. As a result, new doctrines have emerged such 
that the whole issue should be considered unsettled. This 
doctrinal uncertainty is reflected in the cases discussed 
below, each adhering to differing doctrines. On the one 
hand, the Court has ruled that a person may pre-waive 
his rights voluntarily. In Zap v. United States® the 
Court said: 

The law of searches and seizures as revealed in the decisions of this 

Court is the product of interplay of the Fourth and Fifth Amend- 

ments. But those rights may be waived. And when petitioner, in 

order to obtain the government’s business, specifically agreed to 
permit inspection of his accounts and records, he voluntarily waiv- 
ed such claim to privacy which he otherwise might have had. . .! 


In this case the petitioner had contracted with the govern- 
ment and as a condition of that contract agreed to allow 
inspection of his records. During an audit of the records 
evidence was uncovered which led to his conviction for 
fraud. 

Applying the rationale of Zap, the Supreme Court of 
California ruled that when a probationer, in order to ob- 
tain probation, specifically agrees to a warrantless search 
condition, he has ‘‘voluntarily waived whatever claim of 
privacy he might have otherwise had.’’ 82 Note, 
however, that Zap was not a probation or parole case. 

Claims that attaching such conditions to probation 
amount to coercion and not a voluntary waiver of a per- 
son’s rights have not been favorably received by some 
courts. In one case, the Nebraska Supreme Court 

reasoned that: 


If acceptance of this term of probation to avoid going to prison 
amounts to coercion, the same argument would apply equally to 
any condition attached to the granting of probation, and the coer- 
cion rule would consequently invalidate all conditions of 
probation.®3 


The claim of a New Mexico appellant that the choice 
between going to prison and signing a probation agree- 
ment is no choice, and therefore could not constitute a 
valid waiver, met a similar fate in that state’s court of 


79 See U.S. v. Pattman, 535 F.2d 1062 (8th Cir. 1976). 

80 328 U.S. 624. 

81 id. at 628. 

82 People v. Mason, 488 P.2d 630 (Cal. S.Ct. 1971) at 634. 

83 State v. Morgan, 295 N.W. 2d 285 (Nev. S.Ct. 1980) at 289. 

84 State v. Gallagher, 675 P.2d 429 (N.M. App. 1984). 

85 U.S. ex. rel. Coleman v. Smith, 395 F. Supp. 1155 (W.D.N.Y. 1975). 
6 U.S. v. $21 F.2d 259 (9th Cir. 1975). 

87 327 F. Supp. 1294 (S.D.N.Y. 1971). 


appeals. The court refused to even consider the argument, 
deciding the case on a broader issue, finding that proba- 
tioners are not automatically granted full constitutional 
protection. The court held that a probationer’s rights are 
more limited than the rights of a person not on proba- 
tion. What the court in essence held was that there 
could have been no coercion, resulting in an invalid 
waiver, because the appellant was not entitled to the con- 
stitutional protection claimed. 

Because probation is viewed as a privilege, the state 
may impose restrictions which aid in the rehabilitative 
process or prove a reasonable alternative to incarceration 
as punishment for a crime committed. If the probationer 
finds the terms and conditions of that probation to be 
unacceptable, he may reject the probation and ask to be 
incarcerated instead. The decision to accept or reject pro- 
bation has been viewed by the courts as constituting a 
voluntary choice and not coercion. Court decisions take 
the position that as long as the conditions of probation 
are reasonable, the probationer is given a free choice to 
either accept the probation or to reject it and go to jail. 
Probation reflects the benevolence of the state and no 
one is forced to accept it; however, if anybody does he 
may be required to submit to reasonable intrusions by 
the state. ; 

The above cases indicate that waiver of rights is valid. 
On the other hand, however, later cases provide some 
authority for the proposition that a parole or probation 
condition waiving fourth amendment protection is illegal 
or ineffective. In one case where a consent to search had 
been signed by a state parolee, the consent was thrown 
out by a Federal court in a collateral challenge.*5 The 
court reasoned that since the prisoner could only secure 
his release on parole by accepting the condition, his con- 
sent was not voluntarily given. The prospect of 8 years 
of additional confinement was coercive, according to the 
court. 

Even in the Ninth Circuit, which recognizes a waiver 
condition as valid, the terms of the condition must be 
narrowly drawn. The Ninth Circuit disapproved as overly 
broad a condition that appeared to extend the benefits 
of a Federal probation condition to all law enforcement 
officers.*6 This holding was based on the coerciveness of 
the circumstances that gave rise to a consent waiver. 

The mere act of agreeing to the terms of probation 
does not mean that a legal challenge is foreclosed. An 
example is Sobell v. Reed®’ where a Federal parolee 
asserted that his first amendment rights had been violated 
by a condition prohibiting him from going outside the 
limits of the Southern District of New York without per- 
mission from the parole officer. On a number of occa- 
sions, Sobell sought and obtained permission to travel 
to and speak at various palces; however, on other occa- 
sions, such requests were denied. The court held that the 
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board violated Sobell’s exercise of his rights of speech, 
expression, or assembly, except when it could show that 
withholding permission was necessary to safeguard 
against specifically described and highly likely dangers 
of misconduct by the parolee. In Porth v. Templar,® a 
case involving a first amendment right, the Tenth Cir- 
cuit Court of Appeals stated that probation conditions 
must bear a relationship to the treatment of the offender 
and the protection of the public for it to be valid. Reliance 
on a waiver will therefore not iegitimize an otherwise in- 
valid condition. The court added that absent a showing 
of a reasonable relationship between a release condition 
and the purpose of release, the abridgement of a fun- 
damental right will not be tolerated. The aforementioned 
cases imply that release conditions abridging fundamen- 
tal rights can be sustained only if they serve a legitimate 
and demonstrated rehabilitative objective. The claim by 
the state that waiver by the probationer or parolee cures 
any constitutional infirmity will no longer be upheld 
consistently. 

In the case of electronic surveillance, refusal to waive 
what primarily amounts to a right to privacy may mean 
incarceration instead of probation. Using the standard 
of reasonableness, however, it can be said that diminu- 
tion of privacy in exchange for freedom is reasonable 
when the alternative is no freedom at all and a greatly 
diminished right to privacy in case of incarceration. 
Moreover, the right to privacy does not enjoy the same 
degree of protection and preference as do first amend- 
ment rights. 

88 453 F.2d 330 (10th Cir. 1971). 

89 441 U.S. 520 (1979). 


Id. at 546. 
91 Supra Note 11. 


Jails and prisons are overcrowded, and their use as a 
rehabilitative tool is suspect. There is a growing belief 
that alternatives to incarceration should be utilized both 
as a means to alleviate overcrowding and as a more 
humane and effective form of offender treatment. 
Technology has provided and shows promise as an alter- 
native to incarceration for those who may be given a 
second chance to become useful members of society. It 
provides intensive supervision in the form of movement 
restriction which regular probation otherwise cannot 
supply. 

Providers of the system foresee a continued growth 
in its utilization, particularly in any area where there is 
a court mandated ‘‘cap’’ on the number of prisoners 
which may be held in a facility.9' Electronic surveillance 
technology is relatively new, hence expansion into other 
areas is still clouded. Whatever the future portends, a 
review of decided cases in probation and parole indicates 
that while the use of electronic devices raises constitu- 
tional issues, its constitutionality will most likely be 
upheld by the courts, primarily based on the concept of . 
diminished rights. It is important, however, that the use 
of electronic devices be governed by specific guidelines 
that comport with state statutes in those states which have 
applicable laws. Moreover, the issue of device availability 
to indigents must be addressed so as to remove any 
possibility of a successful constitutional challenge based 
on equal protection. It is this article’s conclusion that the 
constitutionality of the use of electronic devices in pro- 
bation is strongly defensible. Whether or not such use 
is cost-effective, politically acceptable, or administratively 
feasible is an entirely different matter. 
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The Cost Effectiveness of Intensive Supervision 


BY EDWARD J. LATESSA, PH.D.* 
Associate Professor, Department of Criminal Justice, University of Cincinnati 


Introduction 


tion given to alternatives to incarceration. In large 

part this movement has been spawned by the 
tremendous increase in prison populations and the cor- 
responding costs associated with incarceration—both of 
which stand at all time highs. In an attempt to offset or 
at least alleviate the rising prison populations and costs, 
many states have begun to explore the merits and cost 
effectiveness of such alternatives to incarcerating of- 
fenders as halfway houses, furlough programs, shock 
probation and shock parole, and intensive supervision. 
In this context, the present article begins by examining 
the concept of cost-benefit analysis and then reviews what 
we know about the cost effectiveness of providing inten- 
sive supervision to offenders who would otherwise be 
incarcerated. 


I: RECENT years there has been increased atten- 


Cost-Benefit Analysis 


While the public has demanded tougher sentences, it 
has become increasingly apparent that the costs associated 
with higher incarceration rates, longer sentences, and 
prison construction and maintenance are astronomical. 
Estimates place the cost of constructing a maximum 
security prison at approximately $70,000 per bed, with 
the cost of maintenance and housing inmates ranging be- 
tween $10,000 to $15,000 per year (Allen, et al., 1986). 
The acute shortage of prison space has made the prison 
cell a scarce resource. Many states are faced with severe 
budget deficits, and legislators and the public are reluc- 
tant to vote for new prison construction. Even with some 
of the massive prison construction projects currently 
under way, it is projected that there will still be a short- 
age of prison space. In addition, many jurisdictions are 
under court order to reduce or limit their prison 
populations. 

Prison crowding has led to a renewed interest in 
community-based alternatives, and with that interest has 
also been increased attention to evaluating the effec- 
tiveness of these programs. Many previous researchers 
viewed cost-benefit analysis as an alternative to evalua- 
tion research, but as Weiss (1967: p. 84) points out, 
‘‘essentially it is a logical extension of it.’’ Indeed, re- 
cent evaluations have made cost analysis an important 
part of the research. 


* The author would like to thank Drs. Francis Cullen and Lawrence 
F. Travis Ill for their comments and suggestions. 
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In discussing the assumptions and usage of cost 
analysis, Washington (1976: pp. 19-20) defined the tech- 
nique in the following manner: 


Cost-benefit analysis involves the use of economic theories and con- 

cepts. It is designed to tell us why a program or one of its com- 

ponents works in addition to how well it works. The concept of 

“‘cost-benefit’’ defines the relationship between the resources re- 

quired (the cost) to attain certain goals and the benefits derived. 
One of the basic premises of cost-benefit analysis is that 
many decisions are often made on the basis of how the 
resources can be most optimally used, avoiding duplica- 
tion, waste, and inefficiency. Seen in this light, cost- 
benefit analysis can be a tool for decisionmakers who 
need to make choices among viable competing programs 
designed to achieve certain goals. It is important to 
remember that cost-benefit analysis is not necessarily 
designed to favor the ‘‘cheapest’’ or the ‘‘costliest’’ pro- 
gram, but rather the optimal program in terms of the 
available resources and the explicit goals. Unfortunately, 
the cost-benefit calculus is not a wholly satisfactory tool 
for evaluating social programs, since it is incapable of 
accurately measuring ‘‘social’’ cost and benefits (Vito and 
Latessa, 1979). However, when combined with other 
measures of program effectiveness and impact, the cost- 
benefit information can provide policy and decision- 
makers a valuable instrument. 


Intensive Supervision 


Innovations in service-delivery systems, in manage- 
ment techniques, and in strategies for change all have as 
their basic intent more efficient management of offenders 
and protection of society. Probation and paroie are both 
supervised freedom and a mechanism for controlling fur- 
ther criminal behavior. In recent years probation and 
parole departments have directed their attention toward 
differentiated levels of supervision. 

The major assumption underlying differentiated super- 
vision is that, while some offenders may require very little 
supervision, others will require intensive supervision. 
Assignment to the different levels of supervision (gen- 
erally minimum, regular, and intensive) is usually based 
on an assessment of risk and/or need or classification by 
some type of offense (Latessa, et al., 1979). Indeed, one 
of the problems facing intensive supervision is the 
dilemma of accurately selecting offenders appropriate for 
higher levels of supervision. 

Another issue concerns a lack of agreement as to what 
constitutes intensive supervision. Simply reducing 
caseloads and increasing contacts does not necessarily 
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result in a higher quality of supervision. The number of 
cases assigned to an officer, as well as the number of re- 
quired contacts, can have a tremendous impact on the 
cost of supervision. Some programs, such as those in 
Georgia and New Jersey! where two officers are as- 
signed caseloads of 10 with contacts made on an almost 
daily basis, are considerably different than the traditional 
models of intensive supervision having average caseloads 
of 25 per officer and an average of four contacts per 
month. 

The philosophy of the program can also have a signifi- 
cant impact on the cost. For example, a program that 
has a control orientation may require more contacts, but 
may in fact be cheaper than a program that is treatment 
oriented. The program that is treatment oriented will 
either develop in-house programming or rely upon com- 
munity resources. While these costs may not always be 
taken into account in figuriug cost effectiveness, they cer- 
tainly exist, as do the corresponding benefits that may 
accrue. 

With the early examples of intensive supervision in the 
1960’s and early 1970’s, offenders were often placed into 
different levels of supervision with little if any screening 
or classification. In most cases, these offenders were 
already under community supervision. Unlike previous 
experiments with intensive supervision, however, the 
‘‘new generation’’ of programs now being proposed are 
specifically designed to reduce prison populations through 
the diversion of offenders that otherwise would be com- 
mitted to penal institutions. Both the early programs and 
the new ones share the goal of providing intensive super- 
vision while maintaining community safety at acceptable 
levels. 


Previous Research 


Over the years there has been a great deal of interest 
and debate on the effects of intensive supervision 
(Robison, et al., 1969; Gottfredson and Neithcutt, 1974; 
Sasfy, 1975; and Banks, et al., 1977). While much of this 
effort has been of questionable value (Adams and Vet- 
ter, 1974; Latessa, 1979; and Fields, 1984), many of the 
early programs were designed to test the effectiveness of 
providing intensive supervision to probationers who 
would normally receive regular supervision. Most of the 
research concluded that intensive supervision was not an 
effective means of reducing recidivism (Banks, et al., 
1977). 

This earlier research generally ignored the cost effec- 
tiveness question. As Banks and others (1977: p. 31) con- 
cluded, ‘‘Since costs do provide a common denominator 
in probation evaluation, it is rather surprising that so lit- 


1 With the New Jersey mode! each offender must obtain a community sponsor in addi- 
tion to his probation officer. 


tle real analysis has been directed toward them.’ For- 
tunately, the recent evaluative efforts have included cost 
analysis when examining effectiveness and impact of in- 
tensive supervision programs. 


Cost Effectiveness of Intensive Supervision: 
A Review of Program Evaluation Research 

One of the most widely publicized programs in inten- 
sive supervision is found in the State of Georgia (Erwin, 
1984). This program, which began in 1982, was specifi- 
cally designed to address the ‘‘highly volatile problem of 
prison overcrowding’’ found in that state. This program 
offers perhaps the most ‘‘intensive’’ example to date, with 
two probation officers assigned caseloads of 10, with at 
least five contacts per week required. 

For 1982-83, the project’s program costs were 
estimated at $1,375,351. Interestingly, these costs were 
covered by funds derived from the collection of proba- 
tion fees. The program evaluators estimated that it cost 
$4.37 per day to supervise a probationer under intensive 
supervision, with the average cost of $694.83 per offender 
during the program period. This compared to $29.63 per | 
day incarceration costs or an average of $25,215.13 per 
offender had the offender been incarcerated. It should 
also be noted that the daily cost for regular supervision 
in Georgia was estimated at $.75 per day. The evaluators 
of the Georgia project also provided an estimation of the 
benefits accrued. These included the probationers’ net 
earning, taxes, restitution, court costs and fines, proba- 
tion fees, and community service hours valued at 
minimum wage. Overall, they estimated the dollar value 
of these benefits at $1,456,256.93. The Georgia evaluators 
stated that ‘‘if these offenders had been incarcerated this 
income production would have been impossible and we 
must assume that families would necessarily have sought 
support from other sources including welfare assistance”’ 
(Erwin, 1984: p. 66). 

Another program similar to the Georgia model is 
found in New Jersey (Pearson, 1985). Offenders are 
selected for intensive supervision after they have served 
3 to 4 months of their sentence. The primary purpose of 
the program is to reduce prison overcrowding. One of 
the paramount goals was to run the program at costs 
significantly lower than the costs of incarceration. 

The New Jersey program costs were estimated at 
$7,000 per offender-year, while prison costs were roughly 
$17,000 per offender-year. New Jersey evaluators also 
concluded that the benefits exceeded the costs of the pro- 
gram, and there are plans for a more extensive cost- 
benefit analysis (Pearson, 1986). 

One of the more recent experiments in intensive super- 
vision is located in Kentucky. Although this program has 
only been in operation since i984, some preliminary find- 
ings are available. In Kentucky program includes both 
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early parole releasees and shock probationers. One of the 
main objectives of the program is to provide substantial 
savings to the commonwealth through more appropriate 
use of prison beds. Figures available after the first 12 
months of operation indicated that $438,981 including 
supervision fees were saved the commonwealth. Wetter 
(1985: 18) concluded that ‘‘beds freed by the ISP can now 
be used to help overcome the very serious overcrowding 
situation that faces the State.’’ 

All of the above programs are found in states that have 
centralized probation services. This facilitates the 
development and implementation of intensive supervision 
projects. There is little incentive for a county or municipal 
probation department to develop such a program, since 
under normal circumstances it would simply increase their 
costs.2 In order to provide the necessary inducements, 
several states have developed probation subsidy grants 
to local jurisdictions. One such state is Ohio, which has 
made available funds to the larger counties in the state 
to reduce their commitment rates. One of the first coun- 
ties to take advantage of these funds was Lucas County 
(Toledo, Ohio). Beginning in 1978, this county developed 
an intensive supervision program designed to reduce the 
commitment rate from the county, while at the same time 
operating at a cost less than that for traditional incarcera- 
tion. This program has been evaluated over a 6-year 
period and has documented cost savings to the state of 
$2,258,582 (Latessa, 1985). 

Based on the first 4 years of program operation, an 
analysis was conducted in which the cost savings 
demonstrated by the Lucas County program were 
retrospectively applied to the five largest counties in Ohio 
(Latessa, 1985a). This analysis illustrated that a total of 
$9,202,009 could have been saved the state had a similar 
program been in operation in these counties during the 
same time period. In 1984 the State of Ohio made funds 
available to four of the five largest counties in the 
State.3 

In order to test the effectiveness of intensive super- 
_ vision with regular probationers, the National Institute 
of Justice funded an experimental project in Milwaukee, 
Wisconsin beginning in 1978. This program included the 
random selection of probationers into three levels: 
normal, limited, and intensive. Although it was difficult 
to interpret the findings, with regard to cost benefits of 
the program the researcher (Systems Sciences, 1982: 20) 
drew a number of conclusions: 


2 If a local probation department were to reduce caseloads it would require additional 
probation officers, and while the state would still enjoy a potential cost savings, the burden 
would fall on the county or municipal government. 

3 These counties include the cities of Cleveland, Columbus, Akron, Dayton, and Toledo. 

4 No information was available concerning the impact of this project on the overall 
operating budget. 


1. The cost of monitoring an offender on probation 
for a year is low, especially when compared with 
the costs of maintaining an offender in prison for 
a year. 

2. Experimental supervision and service unit cost per 
probationer-year amounted to $615 versus $750 
for normal service. 

3. The cost benefits of the intensive service model 
for high risk probationers give mixed results but 
on balance still represent a good buy for the pro- 
bation system. 


Finally, one additional evaluation that reported cost- 
benefit results involved the use of intensive supervision 
to low risk parolees who were granted early release. In 
1976 the State of Washington initiated the Intensive 
Parole Program to provide a ‘‘well structured alternative 
to lengthy incarceration for low-risk felons’’ (Fallen, et 
al., 1981: p. ix). Prisoners were released after an average 
of 3 months to the supervision of a specially trained 
parole officer who had a maximum caseload of 20. The 
results related to recidivism were generally positive, and 
the cost-benefit analysis revealed some interesting 
findings. 

Cost comparisons included the costs of incarceration, 
parole supervision, clerical support, public transfer 
payments, community resources, and recidivism costs. 
The evaluators found that the average cost per intensive 
parolee (in 1975 dollars) was $5,546. This was compared 
to $11,599 for the matched control group of parolees 
released to regular caseloads. The difference was due 
primarily to the average 1 year longer prison stay for this 
group. Evaluators also found a slightly lower recidivism 
cost of the intensive group, $919 versus $1,319, which 
was attributed to the fact that intensive parolees were 
more likely to be revoked for a technical violation only. 
The intensive group did have a slightly higher absconder 
cost ($654 versus $226), due to more serious efforts to 
locate these offenders. The evaluators did not find a dif- 
ference between the intensive group ard the matched con- 
trol group in average per diem earnings while on parole. 

Overall, the researchers were cautious in concluding 
that intensive parole was cost effective. They did not in- 
clude the cost of imprisonment and reparole subsequent 
to revocation of intensive parole. This, of course, would 
diminish the $6,000 difference between the groups. 
Nonetheless, they did conclude that because of over- 
crowded penal institutions and the fact that intensive 
parole did divert offenders from prison, the state poten- 
tially saved millions in capital construction. Finally, they 
added: ‘‘The costs in both probable litigation and in 
terms of human misery and sufferings have been and can 
continue to be alleviated through the use of the intensive 
parole alternative’’ (Fallen et al., 1981: p. 48).4 
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Conclusions 

The above review illustrates the potential for 
demonstrating the cost effectiveness of intensive super- 
vision projects. There are, however, a number of assump- 
tions that are implicit in these cost analyses. First is the 
assumption that community supervision is a cheaper alter- 
native than prison. A number of studies have documented 
this assertion (Frazier, 1972; Nelson, 1975); and while it 
is difficult to measure all of the benefits, it is widely ac- 
cepted that incarceration is more costly than community 
supervision. 

The second assumption, and one that is more directly 
related to the new generation of intensive supervision pro- 
grams, is that the offenders being diverted would have 
been incarcerated (or that those being released early on 
parole would have been incarcerated for a longer period 
of time). This assumption is critical if a cost effective 
argument is going to be made for intensive supervision, 
since it has not been established conclusively that inten- 
sive supervision reduces recidivism rates. It is quite ob- 
vious that if a probation or parole department were 
simply to reduce caseloads and provide increased service 
provisions to offenders who would normally qualify for 
regular supervision, the net result would be an increase 
in cost since additional officers would be needed. In all 
of the studies examined above, there was ample evidence 
that the offenders involved in the projects were in fact 
diverted from prison. 

A final assumption is that the secondary costs and 
benefits can be accurately and quantitatively measured. 
This is much easier said than done. Incarcerated offenders 
do not pay taxes, and their families frequently draw 
welfare benefits. There are also the psychological effects 
of alienation/prisonization, social stigma, and other 
detrimental effects upon the prisoner’s marriage and 
family. On the other hand, they do not draw unemploy- 
ment should they, otherwise be eligible, and perhaps the 
most difficult calculations concern the cost of new crimes. 
It is virtually impossible to place a dollar figure on the 
cost to a victim, particularly if the crime is a personal 
offense; indeed, how does one quantify the fear that ac- 
companies a criminal offense? Similarly, benefits 
generated by release to the community could include 
wages, taxes, restitution, and reduced crime or recidivism 
rates. This is not to say that secondary costs and benefits 
cannot be measured or that they should be ignored, but 
the fact remains that it is a very difficult and time 
consuming process that will likely yield rough estimations 
at best. 

Cost-benefit analysis has become a critical feature of 
community alternative evaluations. The next step should 
include a more systematic attempt to measure the full 
range of costs and benefits of programs like intensive 


supervision. Comprehensive cost-benefit analysis would 
allow for more informed policy decisions. As Travis 


. (1984: p. 34) stated: “‘If cost data support the continua- 


tion of intensive supervision programs, it will be less dif- 
ficult to garner the legislative support required for their 
development and expansion.”’ 

While costs are only one of the issues facing policy- 
makers, the evidence to daie clearly suggests that the 
‘new generation’’ of intensive supervision programs can 
help relieve prison overcrowding at an acceptable cost. 
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Intensive Probation Supervision: 
An Agenda for Research and Evaluation 


BY WALTER R. BURKHART* 


RISONS ARE full, crime continues to be a high 

priority concern, the public demands increased 

offender control and retribution, and still only 
a minority of convicted felons go to prison. At the same 
time, resources allotted to probation have dwindled, and 
support for offender rehabilitation services has all but 
vanished. And in the face of these conditions, there is 
a continuation of relatively high prison commitments and 
lengthy prison terns, an aggressive prison expansion 
policy, and a growing concern regarding both the cost 
and effectiveness of our overall penal policy. In short, 
we face a social dilemma caused by the desire to obtain 
maximum offender control through imprisonment and 
a reluctance to support the high public costs associated 
with prison construction and the maintenance of a large 
inmate population. 

One response to this situation has been the develop- 
ment and implementation of so-called intensive supervi- 
sion programs as an aiternative to prison for selected 
criminal offenders. The term intensive supervision is 
neither new nor well defined; over the years it has 
included a wide range of community correctional efforts 
that have been employed in dozens of jurisdictions. In 
the early 1950’s, for example, California began its Special 
Intensive Parole Unit (SIPU) experiments, and in the 
1960’s there were such efforts as the San Francisco Proj- 
ect (a study of the impact of reduced probation and parole 
caseloads), the Community Treatment Project (an alter- 
native to placement in a California Youth Authority in- 
stitution), the Special Supervision Unit Program of the 
Santa Barbara, California Probation Department, the 
Provo and Silver Lake Experiments, the Parkland (Ken- 
tucky) Non-Residential Group Center Program, Essex- 
fields and Collegefields in New Jersey, and a host of 
others. Most of these programs, however, were for 
juveniles and all had a rehabilitative emphasis. The find- 
ings for these early projects tended to show that ‘‘of- 
fenders eligible for supervision in the community in lieu 
of institutionalization do as well in the community as they 
do in prison or training school.’’! The principal dif- 
ference seemed to be one of costs, with the community 
program being the less expensive. 

Today’s intensive supervision programs, however, are 
considerably different—at least those that have been 
developed as an alternative to prison. First, the emphasis 
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is on control, with the primary features being curfews, 
close surveillance (including in some cases use of elec- 
tronic surveillance devices), and strict rule enforcement. 
Second, most programs now incorporate a form of 
retribution or punishment, usually in the form of man- 


datory community service. And, third, defrayal of pro- | 
gram costs through regular client financial contributions 


may also be required. Counseling, employment services, 
and other forms of rehabilitative efforts are sometimes 
provided, but these are secondary to the control and 
retributive program emphases. In fact, the alternative 
programs currently in operation are there primarily 
because they do stress punishment and control. Along 
with Georgia’s well-known and highly developed Inten- 
sive Probation Supervision (IPS) program, there are ma- 
jor state-sponsored programs underway in New Jersey, 
Arizona, and Massachusetts, and many local programs 
operate in at least 30 other states (Byrne, 1986). 


Despite the growing number of programs, relatively — 


little is actually known about fundamental concerns: the 
exact type of offenders that are best suited for these pro- 
grams, the extent to which these efforts prevent or con- 
trol crime—especially in comparison with other ap- 
proaches—and the specific program costs, both direct and 
indirect. Obtaining satisfactory answers to these questions 
is not an easy task. Unless a better job is done of realiz- 
ing this type of knowledge, however, progress will be 
stymied and penal policy is likely to reflect fads, public 
moods, personal beliefs, and misleading if not erroneous 
information, rather than knowledge and carefully 
recorded experience. 

With the pendulum moving back ‘toward a more 
classical criminal justice philosophy, the importance of 
punishment as a criminai sanction is receiving increased 
attention. Still, the functional aspects of penal policy have 
by no means been forgotten and are in fact frequently 
stressed as prime means of controlling crime. Of par- 
ticular concern is the cost effectiveness of the various 
sanctions utilized by the criminal courts. Consequently, 
although great efforts may be made to develop a series 
of gradated punishments that may then be matched with 
crimes of gradated seriousness or harm, precedence will 
no doubt be given to questions related to the effectiveness 
and costs of incapacitation, deterrence, and other means 
of effecting crime control through criminal sanctions. 

Assuming this to be true, the importance of knowing 
which particular sanctions or treatments will have an ef- 


| Harlow, Eleanore, ‘Review: An Alternative to Institutionaliza- 


Intensive Intervention: 
tion.”” Crime and Delinquency Literature, Vol. 2, No. 1, Febreary 1970, National Council 
on Crime and Delinquency. 


- 
75 


76 FEDERAL PROBATION 


fect on specific types of individual offenders—and at 
what overall costs—must be well recognized and carefully 
addressed. This is especially important in the case of the 
more serious criminal offenders who are considered 
suitable candidates for noncustodial sentences. Society 
not only expects but deserves to know the likelihood of 
repeat offenses by individuals given various criminal sanc- 
tions. And without improved knowledge in this area, 


ineffective policies and practices are bound to be — 


perpetuated. 

Although there have been numerous studies reporting 
on the impact of prior ‘‘intensive supervision’’ programs, 
some showing improvements in offender’s behavior due 
to community treatment and others providing support for 
institutional handling, the more general finding has been 
that there is little difference in behavior whether there 
was Or was not an institutional placement. However, as 
critics of alternatives to institutional placement efforts 
have pointed out, few crimes are committed against the 
public during the period when an inmate is institu- 
tionalized. 

Current intensive supervision programs are significantly 
different in both aims and methods than those conducted 
10 or 15 years ago. Still, relatively little is known about 
the impact of these programs, particularly compared to 
other forms of penal sanctions. Some preliminary evalua- 
tion results are available from the Georgia program, and 
the National Institute of Justice is sponsoring a rather 
intensive study of the New Jersey approach. Neither 
evaluation involves an experiment, as such, however, and 
therefore the results will have certain limitations. The 
careful screening of eligible program candidates— 
particularly in New Jersey—should contribute to gener- 
ally favorable outcomes, but it will still be difficult to 
identify differences in program outcomes caused by 
specific interventions with particular types of offenders. 
And that is what must be obtained if there is to be con- 
vincing evidence relating to the use of effective prison 
alternative programs. 

One of the first requirements for the achievement of 
this goal is the development, implementation, and con- 
tinued validation of a viable offender classification 
system. Significant progress has been made in this area, 
and consistent and objective use of such a system is ab- 
solutely essential to any vigorous evaluation of an inten- 
sive supervision program. Without some firm basis for 
knowing both the types and risks of offenders assigned 
to the program, evaluations are unlikely to provide ef- 
fective guidance for future operations. Ideally, of course, 
there should be experimental conditions to assure assign- 
ment of truly similar offenders to different forms of 
judicial intervention. Means do exist for conducting such 
an effort without jeopardizing the rights of convicted 
felons. Too often it is assumed that any use of random 


assignment must be unethical, if not unjust, but this is 
simply not true. Use of fully informed volunteers or the 
existence of limited program resources may create con- 
ditions that will allow experimental controls to apply. 

Some years ago, for example, the Kaiser Permanente 
health association wanted to study the effects of tonsillec- 
tomies and were told that only with an experimental 
design could they really learn the true value of this type 
of operation. As a result, a program was initiated that 
randomly assigned children diagnosed as having a need 
for a tonsillectomy into one group where the operation 
was actually performed and another where it was not. 
Of critical importance, however, was the fact that the 
parents of all participating children were fully aware of 
the program aims and methods and had voluntarily 
agreed to take part in the study. Based on this experience, 
one can argue that if parents could legally and ethically 
volunteer to participate in a program that so drastically 
affected their children, there are few reasons why suitable 
conditions cannot be arranged to permit an experiment 
with felons involving prisons and prison alternative pro- 
grams. In any event, efforts must be made to carry out 
more vigorous, well controlled studies that will enable the 
public as well as criminal justice officials to know more 
about the effectiveness of various criminal justice 
sanctions. 

In addition to the critical issue of program assign- 
ments, more attention needs to be given to the interven- 
tion itself. Just as conditions of imprisonment may have 
an impact on future behavior, so too, it is argued, can 
community interventions affect the control of crime. Yet 
without careful observations and recordings of these | 
specific interventions, there is no good way of knowing 
exactly what took place. And if successful results are to 
be replicated or a repetition of failures is to be avoided, 
this information must be known. Consequently, the study 
of process must be an integral part of the overall examina- 
tion of alternative programs. 

In fact, only after careful consideration has been given 
to the classification and assignment of offenders, coupled 
with careful descriptions and accounts of the interven- 
tions actually employed, can the key question of outcome 
be addressed. The outcome measures, of course, must be 
directly related to program aims and expectations. 
Criminal behavior will no doubt be a major emphasis, 
but other factors, including the costs of program opera- 
tions and both victimization and crime processing costs, 
along with other concerns of criminal justice policy- 
makers and administrators, must also be measured. 

Unfortunately, few evaluations of intensive probation 
supervision meet even the most basic methodological 
criteria. These criteria have been summarized by Logan 
(1972): 

(1) There must be an adequate definition of the program or set of 
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techniques whose effectiveness is being tested. This definition 
should be sufficiently operational that the components of the 
program can be clearly identified. We cannot meaningfully com- 
pare ‘‘intensive treatment’’ to ‘‘regular treatment’’ unless we 
know what treatment means. 


(2) The technique must be capable of routinization. This does not 
mean that it has to be a purely mechanical activity, but it must 
be something that can be repeated in all its components. 


(3) There must be some division, preferably random, of a given 
population of offenders into treatment and control groups, with 
the two groups differing as little as possible with respect to the 
characteristics of the subjects and their basis of selection. 


(4) There mast be some evidence that the treatment group is in fact 
receiving treatment as defined, but that the control group is not. 


(5) There should be some ‘‘before-and after’? measurement of the 
behavior that is sought to be changed, and a comparison made 
between the two measures. This measurement must be made for 
both the treatment and control groups, for any sort of matched 
or other nonrandom design. There must be some before 
measures. 


(6) There must be a definition of ‘‘success’’ and ‘‘failure’’ that is 
sufficiently operational to provide a valid, reliable measurement 
for determining the outcome of treatment. 


(7) There should be some follow-up or delayed measurement in the 
community for both the treatment and control groups. Behavior 
when still under supervision is, for various reasons, not a valid 
test of rehabilitative success. (Logan, 1972: 378-390, as quoted 
in Fields, 1984: 13-14) 


The bottom line, of course, must be the specific ef- 
fects of imposing one particular criminal sanction as com- 
pared with another, and this determination can only be 
made by obtaining the type of details outlined above. Fur- 
thermore, due to the complexities of humans and their 
behavior, some form of random assignment in this proc- 
ess is essential. Our ability to predict serious criminal 
behavior and identify the many human factors associated 
with that behavior is severely limited, and consequently 
the alternative process of ‘‘matching’’ study subjects, 
although an acceptable research technique, simply will 
not produce findings as reliable as those provided through 
a good experimental study. 

In view of these many requirements, it should be quite 
apparent that research of the type necessary to obtain bet- 
ter answers regarding the costs and effectiveness of 
various criminal sanctions cannot occur without the 


strong desire, leadership, commitment, and full endorse- 


ment of criminal justice administrators. Without their 
demands for this type of research information, their will- 
ingness to fully utilize and cooperate with researchers, 
and their use of research as a prime tool of administra- 
tion, the work will simply not be done. What is required 
is a joint endeavor, with administrators assuring that the 
most appropriate questions are being addressed and 
researchers providing the support necessary to determine 
research feasibility and produce a satisfactory set of 
research findings. 

Research that is not utilized is wasted, and research 
lacking a strong role by criminal justice administrators 
will have limited applicability and use. Administrators 
must genuinely want answers regarding the effectiveness 
of programs for which they are responsible, and re- 
searchers must be willing and able to address the ques- 
tions most pertinent to this quest. Through mutual ef- 
forts, important progress can be made. The alternative 
is to carry on in a tradition of faith, hope, and commit- 
ment, a process which—is based largely on incomplete 
or perhaps false information—can be costly and un- | 
productive, if not harmful. Readers of the many 
stimulating articles in this issue on intensive supervision 
should keep in mind the need for more evidence on the 
effectiveness of these programs and the role that ad- 
ministrators and researchers can play in obtaining this 
vital information. They should also recognize that the 
quest for such answers is not an easy one. There are no 
short cuts. Without the strongest possible support for ex- 
perimental efforts, the validity of available information 
will remain in question. 
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Back to the Future: An Historical View of 
Intensive Probation Supervision 


BY JOSEPH W. LIPCHITZ 
Chair, Criminal Justice Department, University of Lowell 


ACH GENERATION, it would seem, has 

concerns about crime—its economic costs, its 

social costs, and what to do about it all. Society 
continues to look for ways to deal with the problems 
raised by crime. One answer currently being tried and 
evaluated for its effectiveness is reforming the concept 
of probation to include intensive supervision. In several 
states models are being—or have been—constructed and 
programs have begun based on the rational assumption 
that the more closely a person is watched and the more 
effectively programs or treatment can be delivered, the 
less likely the person at risk will get into trouble (see 
Byrne, 1985: this volume). With costs for imprisonment 
running $20,000 per prisoner per year and the costs for 
new prison facilities often running to $100,000 per bed, 
it is not surprising that many criminal justice profes- 
sionals are both optimistic and enthusiastic about the 
possibilities of intensive supervision. It might well be in- 
structive, however, to take heed of David Rothman’s apt 
comment that, ‘‘. . .reform is the designation that each 
generation gives to its favorite programs.’’ (Rothman, 
1980: p.4) 


‘Some Notes on the Evolution of Probation 


Historians, both for reasons of professional concern 
as well as self-interest, will look somewhat askance at 
both the reformers’ enthusiasm and Isaiah’s dictum, 
‘*Remember not former things, and look not on things 
of old. Behold I do new things, and now they shall spring 
forth. . . .’? Probation, with or without intensive super- 
vision, has always been based upon several principles. 
First, that the person on probation knows ‘‘right’’ from 
“wrong” and that whatever he or she might prefer to do, 
_ that person is far less likely to engage in inappropriate 
behavior if being watched or subject to discovery. Also 
implied are either tangible or intangible rewards or 
punishments for appropriate or inappropriate behavior. 
Such a system of general deterrence is at work throughout 
society and at all levels. Probation is an attempt to nar- 
row and focus this approach to a select group of in- 
dividuals in society to guarantee their adherence to legal 
behavioral requirements. 

As a formalized process probation has always aimed 
to protect the community, provide necessary services in 
| These associated court/correctional costs were nearly $20,000. Because of the judge’s 


pleased reaction with the results, fines and court costs amounted to less than $2,500. For futher 
discussion, see Cromwell. 
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an expeditious manner, reintegrate the offender into 
society, and further the aims of justice (McCarthy and 
McCarthy, 1984). Probation as currently understood and 
practiced dates from 1841 when John Augustus persuaded 
a judge to release into his custody a man charged with 
being a common drunkard. Augustus, who had an in- 
terest in reforming drunkards, took the man home and 
found him a job. Within a few weeks Augustus was able 
to show to the judge a man totally changed in appearance 
and responsibility. He did this by a combination of 
counseling and treatment. The treatment took the form 
of finding the man a job and supervising him to assure 
that he regained self-respect. The judge, impressed with 
the results, allowed the man to go with only a 1-cent fine. 

This script was the one that Augustus and the judges 
followed over the next 18 years until Augustus died. 
Those offenders whom Augustus assessed as showing 
likelihood of redemption would be bailed out to his 
custody. While many of these were men charged with be- 
ing common drunkards, in time Augustus exercised his 
probationary efforts on behalf of men and women and 
girls and boys whose crimes covered a wide range of ac- 
tivity (Cromwell et al.:1985). The records show that by 
1858, he had bailed and helped to reform nearly 2,000 
offenders.! Augustus’ record was excellent, and as his 
supervision of probationers was ‘‘intenive,’’ proponents 
today can take heart from his results. 

If Augustus was successful in his attempts at inten- 
sive probation supervision, it was not without a great deal 
of effort and sacrifice on his part made all the more dif- 
ficult by courthouse critics and the general public. Some 
thought that he benefited financially from those he 
helped, but neither logic nor records support this claim. 
The offenders in his custody were too poor to pay their 
costs, let alone pay Augustus for helping them. In fact, 
Augustus came to depend upon the donations of friends 
to help him in his work. If there was a financial axe to 
be ground, it belonged to the court officers and clerks. 
As Cromwell noted, ‘‘For every person bailed by 
Augustus the officer lost the fee of either seventy-five 
cents or sixty-two cents payable on the taking of the of- 
fender to jail; the clerk lost twenty-five cents, and the 
turnkey was out forty cents.’ (Jbid., p. 24) In addition, 
the public feared that allowing offenders bail was simply 
allowing them the opportunity to commit further crimes. 
Astute observers will note that the arguments have not 
changed. 
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Nevertheless, attempts to ‘‘keep an eye on’’ difficult 
members of society have been in use in various forms for 
centuries in western societies. Supervision has been uti- 
lized at different times and for different reasons. It has 
been used as an an inexpensive alternative to prison. It 
has also been used as a way of giving a warning to of- 
fenders to change their behavior. The idea of supervision, 
however, has not always been used with adults. In vir- 
tually all societies, exemptions from punishment were 
granted to those considered to be juveniles. The chief dif- 
ferences from one society to another, or from one period 
of history to another, have been the age at which juveniles 
were so classified and what treatment and/or punishment, 
if any, should be afforded them. For example, as early 
as the seventh century reign of the English Saxon King 
Ine, it was determined that a child under the age of 10 
would not be prosecuted (Sanders, 1970). By the early 
10th century, King Aethelstan proved to be more liberal 
in philosophy and practice and viewed only those over 
the age of 12 as liable for punishment. Parents or kin- 
dred were made responsible for the juvenile’s good 
behavior. Close supervision on their part was mandated 
as the adults faced the possibility of relatively stiff fines 
for future offenses (Ibid.). 

In the case of adult offenders and troublemakers, 
society-faced a different problem. Society might well 
assume that children were not legally responsible for their 
actions. Those deemed to be adults were expected to 
behave themselves. Offenses were dealt with according 
to the existing social values. Some offenses might be set- 
tled with a fine; others could be resolved only with brutal 
physical punishment. Historically death was always an 
option in dealing with people considered to be particularly 
dangerous to society. (Just what offenses rendered an in- 
dividual particularly dangerous to society has, of course, 
varied widely over time and place. If America entertained 
19th century frontier values in the more technologically 
advanced 20th century, those guilty of auto theft would 
be as liable for execution as the horse thieves of the earlier 
period.) For those cases in which a person in the com- 


munity was not a serious threat but was definitely a thorn © 


in the collective side, a more creative solution was found. 
For example, in early modern England—short on both 
institutions and bureaucracies for corrections but not 
necessarily on common sense—a troublemaker would be 
bound over to keep the peace. 


Surety for the peace was granted against those who threatened 
the person or property of another. The potential victim would go 
to a justice, and declare on oath that he was in physical danger, 
or that his goods were threatened. If the complaint was credible, 
the person complained against would be bound over to keep the 
peace, sometimes on forfeiture of a considerable amount of money. 
The system of binding over, therefore, constituted a cheap, and in 
many ways, effective method of curbing interpersonal violence. 
(Sharpe, 1984: p. 36) 


High Technology Replaces Low Technology 
As a Supervision Strategy 


With the industrial revolution and the development of 
a large, complex, and impersonal urban society, earlier 
approaches to keeping an eye on problem members of 
society no longer worked. One could argue that in a small, 
rural village or hamlet where everyone knew everyone else 
and their affairs, privacy might be at a premium but an 
active social conscience was not. Within limits, nosey 
neighbors and town gossips were cheaper and probably 
more effective than electronic surveillance today. Other 
advantages to this earlier ‘‘low technology’”’ approach in- 
clude limited technical skills, no licensing requirements, 
no need of court orders, and—as for the nosey town 
gossip to whom financial considerations were of no 
account—low cost. In fact, even today most people would 
probably prefer a nosey neighbor io electronic sur- 
veillance. To most of us such a neighbor might be offen- 
sive but not dangerous, whereas the use of electronic 
eavesdroppers tends to conjure views of 1984 or Brave 
New World. Researchers today are finding the question 


of public reaction to such operations much more perti- — 


nent than in the past. 

Not all of the reasons for such perceptions are clear, 
but some may be surmised. Because of the behavioral ap- 
proach of the neighbor in question, people can be less 
likely to view the person as threatening. The hidden 
camera or ‘‘bug’’ has no such endearing qualities, and 
the faceless authority figure behind such equipment re- 
mains an unknown and hence a threat. Other aspects of 
electronic surveillance also cause us to view it as threaten- 
ing. The very technology of it is often both beyond our 
knowledge and comprehension and, therefore, dan- 
gerous. Perhaps as more and more of us become subject 
to such surveillance in stores, banks, and the workplace 
it will become more familiar and less threatening. If this 
is true, the implications for more widespread use by 
governmental authorities are significant and worthy of 


further analysis. Indeed, people undertaking normal tran-. 


sactions in a bank may well view the cameras in a totally 
different light than they would a prying government at- 
tempting to monitor citizen behavior in all environments. 

Obviously the question of surveillance, then, is not one 
of whether surveillance is always a good thing or always 
a bad thing. Rather, it is a question of who is undertak- 
ing surveillance, for what reasons, and whether the use 
of that power is abusive to society and its interests. 
Clearly, in the area of corrections, surveillance has long 
been a part of the process. Society has decided that cer- 
tain people must be confined and/or their behavior 
monitored for everyone’s benefit. Both prison systems 
and probation work to this end. However, punishment, 
per se, can be different. When punishment becomes 
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physical, society is sending a different message. 

Foucault (1979), on the other hand, saw ‘‘correction’’ 
and ‘‘punishment”’ as the same thing. In his view society, 
by the 18th century—when society began to end the use 
of whippings and mutilation and began to confine of- 
fenders to prisons—had simply begun to switch from 
punishing the body to punishing the soul. We have, in 
his view, become concerned with more than just the 
crime. We have expanded our concern to include a judg- 
ment of the criminal and his behavior. We want punish- 
ment to not just punish but to make the convict want to 
live within the law, to be able to do so, and to provide 
for his own needs. The older view of physical punishment, 
left over from the Middle Ages had, by the 19th century, 
changed. As Foucault stated: 


_ From being an act of unbearable sensations punishment has 
become an economy of suspended rights. If it is still necessary for 
the law to reach and manipulate the body of the convict, it will be 
at a distance, in the proper way, according to strict rules, and with 
a much “‘higher’’ aim (Jbid.). 


While not all agree with Foucault’s overall interpreta- 
tion, it is clear that probation has as its goals seeing the 
convicted criminal modify his behavior in such a way as 
to be law abiding and self-sufficient. This was clearly the 
aim of John Augustus when he first began his work, and 
it was the intent of the Massachusetts legislature when 
it passed the first probation statute in 1878. This was only 
a first step as the act gave the mayor of Boston the 
authority to appoint a probation officer who would 
report to the chief of police. Probation was not an in- 
stant success, as it took until the early 1900’s for the pro- 
bation movement to gain momentum. Six states had pro- 
bation statutes by 1900. By 1920, all states allowed for 
juvenile probation (a thousand years after King 
Aethelstan), and 33 states had passed statutes for adult 
probation. By 1954, probation statutes existed in all states 
(McCarthy, 1984). 

It may appear that the move toward probation from 
the late 19th to the early 20th centuries was steady, if 
slow. Actually this was not the case. The move towards 
probation was more a matter of going in fits and starts 
with occasional reversals. For example, in the post World 
War I era public opinion moved away from probation. 
In fact, many thought that probation and parole ought 
to be eliminated, as they thought that many of the serious 
crimes were being committed by people either on proba- 
tion or parole (Cressey, 1971). This should not be sur- 
prising, as public opinion regarding crime has been noted 
as becoming more concerned with punishment than cor- 
rection whenever the public perceives that crime is increas- 
ing. What should concern us here, however, is the fact 
that as probation became institutionalized it also grew 
away from the careful monitoring by Augustus. Much 
of this occurred because probation ceased to be seen as 


a genuine alternative to imprisonment and, instead, 
became a supplement (Rothman, 1984: p. 13). 


Conclusion: Back to the Future? 


Today, those interested in intensive probation super- 
vision who look ahead to a more professional program 
geared to more positive results for their clients, society 
at large, and themselves should also look backward to 
John Augustus with his limited number of clients, a clear 
desire to help reform the individual, close supervision of 
that client, and a ‘positive plan of assistance and a job 
to provide a new alternative for behavior. Perhaps they 
also should view probation once again as an alternative 
to incarceration rather than a supplement. The future, 
as someone once noted perceptively, lies ahead. Institu- 
tionalized bureaucracies are difficult to reform, and the 
public itself will have to be shown that its safety is not 
threatened and its long term economic self-interest is bet- 
ter served by reform, where it is possible, than by im- 
prisonment. If these challenges can be met, a great deal 
of faith will have been restored to a criminal justice 
system too often derided as ineffective in protecting t 
public interest. 

How likely a successful implementation of intensive 
probation supervision is to come about depends upon 
many factors not all within the control of the profes- 
sionals themselves. As David Fogel (McAnany, Thomson, 
and Fogel, 1984: pp. 66-67) has noted, there has not 
always been agreement within the profession itself about 
direction and practice. While this has allowed for growth 
as opposed to restraint, it has also left the profession 
without a standardized core of philosophy and practice 
that can lead to a clear plan of development. In tracing 
the earlier attempts at supervision we have seen that in- 
tensive supervision is not a totally new idea; that attempts 
to implement it in various forms have been tried before; 
and that if there has been a failure of it, it has been a 
failure of development and follow through. It certainly 
appears reasonable that if sound and effective models can 
be developed, there is hope for a central mission and clear 
working model for the future that Fogel and others have 
found lacking. 

Any attempt to predict the future runs the risk of being 
wrong either in whole or in part, which is one reason why 
historians find the past so comforting. However, if we 
look at the uncomplicated and straightforward work of 
Augustus, the attemps of more closely knit societies to 
keep an eye on troublemakers, and the intriguing 
developments in technology, we can certainly identify 
some of the pieces of future developments. Such items 
as ‘‘electronic handcuffs’’ and other examples of elec- 
tronic monitoring are neither perfected nor totally in- 
tegrated into a personnel system to make them totally ef- 
fective. The technological aspect of such monitoring will, 
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no doubt, be improved and modified in a relatively short 
time. How well they will be accepted and utilized is less 
certain. 

It is clear that the concept of intensive probation super- 
vision is clearly within the values and goals of contem- 
porary society. The challenge remains one of offering 
society a successful and acceptable model. Will some 
future, professional John Augustus, with a limited 
number of clients and an appropriate variety of treatment 
plans and meaningful job opportunities, be able to report 
back to the court that the probation offered the offender 
has been successful and that society has gained a useful 
and contributing member? We cannot wait and see; the 
opportunities for reform have rarely been better. 
Remembering the past, we must move forward. 
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The Intensive Revolution 


EADERS OF this column, if any, will not need 

to be reminded that I am an ardent advocate of 

intensive probation and parole. Even if I had never 
seen this innovation in practice, the basic idea would ap- 
peal to my common sense. The absurd choice we impose 
on courts at the time of sentencing violates both the 
means and ends of criminal justice. A judge may send 
the convicted criminal down the road to a slammer, 
where, things being as they are nearly everywhere, nothing 
good will happen to him. If that doesn’t make sense to 
the judge and she has the option, she may put the poor 
fellow on probation and hope for the best. Things being 
as they are—again, nearly everywhere—nothing at all will 
happen. A probation officer may—or may not—make 
a meaningless monthly check, and the probationer will 
be left to his own devices, from which state of affairs 
he may draw his own conclusions. What kind of a system 
is this? 

So, when the Supervised Intensive Restitution program 
got started in Alabama to reduce the intolerable prison 
overcrowding and the Intensive Probation Supervision 
program in Georgia produced similar results with similar 
methods, I saw a bandwagon moving down the street and 
cautiously climbed on. It looked as though common sense 
had at last arrived in American penology. 

Between the impractical machos in our legislatures who 
eagerly jack up minimum sentences to demonstrate to 
angry and fearful constituents how tough on crime they 
can be, and their equally impractical colleagues on the 
appropriations committees, determined to please tax- 
payers by keeping costs down on the most unpopular of 
public institutions, there’s no room for reasonableness. 
Conscientious wardens are caught in the middle. The 
newly committed ‘‘fish’’ stream in, the parole boards are 
queasy about releasing the aging thugs, and more space 
has to be improvised. Careers are built around ingenuity 
in finding room for prisoners where there was no room 
before—not around programs or industry. 

The California legislator who declaimed that he didn’t 
care if the warden had to pack 16 convicts into each ceil 
in San Quentin was an extremist, of course; most his col- 
leagues would stop considerably short of that physically 
impossible limit, but they’ll follow him part of the way. 
(Don’t remind me that there’s a lot of prison building 


1 Hannah Arendt. Between Past and Future. (Cleveland and New York: World Publishing 
Company, 1963), p. 6. 
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going on out there. Good business for the construction 
industry, but where will it end? The potential supply of 
convicts to fill these state-of-the-art joints far exceeds the 
space that is gradually becoming available). 

Common sense calls for criminal justice to make its 
simple point with the least possible permanent damage 
to the individual and at the least possible cost to the state. 
The simple point is easily put into words but much harder 
to get across to the law-breaker: You can’t do that 
anymore. We make this point to gun-bearing thugs and 
knife-wielding rapists by locking them up at least until 
the juices of violence seem to have run dry. Nobody quar- 
rels with such severity for such people and for a number 
of other rogues who deserve the same fate. 

As all criminal justice professionals know, there are 
still too many men and women doing time the hard way 
who present no threat to anybody’s life or limb. If you’re 
a retributivist, they deserve punishment; if you prefer the 
utilitarian justifications for sentencing, they require con- 
trol and deterrence. If you’re an eclectic like me, both 
considerations should enter into the sentencing decision. 
Whatever your orientation, a common-sensical observa- 
tion of the present criminal justice chaos must conclude 
that too much happens to too many while nothing hap- 
pens to many more. This is the state of affairs that the 
intensive revolution may end. Hyperbole? Maybe so, but 
in spite of a career that’s been checkered with disillusion 
and disappointments. I am an inveterate optimist. In what 
follows, I hope to justify my view that optimism is tenable 
if we think what we are doing. 


To Think What We Are Doing 


The phrase belonged to Hannah Arendt, the great 
political theorist who fled Nazi Germany where thinking 
did not accompany doing. I want to use it in the more 
modest context of contemporary penology. Tradition and 
custom decide action in penology. Rigorous but mostly 
sterile thought is left to academic seminars, as if to 
demonstrate Arendt’s opinion ‘‘that thought and reality 
have parted company, that reality has become opaque to 
the light of thought, and that thought. . .is liable either 
to become altogether meaningless or to rehash old verities 
which have lost all concrete relevance.’’! To descend 
from the heights of abstraction, doers must think what 
they are doing—it is not enough to think about it while 
not doing. 
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I leave to the other contributors to this special issue 
of Federal Probation the anecdotal and statistical tasks 
of describing and evaluating the practice of intensive pro- 
bation. I am concerned with how it should be used and 
what should be expected of it. Let us think what we are 
doing. 

The definition first. So far as I am concerned the ar- 
chetype is the Georgian innovation. Intensive prabation 
is offered to convicted felons who would have been 
sentenced to prison but who, in the judgment of the court 
and the probation officer, may safely be assigned to pro- 
bation on the special terms of intensive administration. 
That means a daily visitation by a surveillance officer who 
carries a caseload of no more than 25 and. compliance 
with a program prescribed by the court on the advice of 
the probation officer, who shares the surveillance of- 
ficer’s caseload. The probationer must engage in full-time 
employment, comply with rigid restrictions as to move- 
ment in the community, abide by a curfew, and contribute 
a specified number of hours to unpaid community serv- 
ice. If he or she has been ordered to make restitution, 
regular payments must be made. Finally, the offender 
must pay a reasonable monthly fee to defray part of the 
costs of intensive supervision. Submission to this régime 
is optional. Those who prefer the rough and ready 
camaraderie of the prison yard are free to reject the rigors 
of intensive supervision that are on offer. 

Two questions come immediately to mind. Is this 
punishment? Is this sufficient control? If it is not seen 
as punishment, it does not satisfy the retributivist model 
of criminal justice. And ‘f it is not sufficient control, the 
community will not be protected. 

We think of incarceration as punishment because it 
is the complete loss of liberty; the prisoner has become 
the slave of the state, as Immanuel Kant put it.? The 
status of the intensive probationer requires a partial loss 
of liberty—off to prison he goes if he violates the terms 
of probation, and the daily surveillance by an officer of 
the court makes this threat credible. For some intensive 
probationers the intrusions will be irksome if not in- 
tolerable; for others there will be ways of coming to terms 
with this condition, just as a lot of old cons manage to 
carve out a cozy niche for themselves while in the joint. 
As I suggested a while back when discussing Professor 
Newman’s electric shock machines, human beings are 
much more adaptable than they think they are—they can 
learn to live with Dr. Newman’s electric shocks, with 
years of maximum security confinement, and with daily 
visits by The Man. When it’s over, it’s over. Few will in- 
sist on protracting the painful or humiliating experience. 

Sufficient control? A wise old administrator tried to 
dampen my enthusiasm for intensive supervision by 


2 Immanuel Kant. The Metaphysical Elements of Justice, tran. John Ladd. 
(indianapolis: Bobbs-Merrill, 1965), p. 102. 


pointing out that a strategically adroit probationer in- 
clined to continue his criminal career could time his ex- 
ploits to occur immediately after The Man had seen him 
in the bosom of his family, perhaps deep in his study of 
the Bible. Maybe so, but so far as I know the data do 
not support this dark inference. Without a doubt inten- 
sive probationers will recidivate from time to time. The 
question for those who administer the program is whether 
the crimes they commit will be too frequent and too 
serious for the community to tolerate. A few bonehead 
assignments culminating in gory headlines will, of course, 
damage the program and perhaps destroy it. So far, that 
hasn’t happened. Every Commissioner of Corrections in 
the land should pray that it won’t. 

What should be the goals of intensive probation? For 
the budget analyst and others of his impersonal ilk, the 
answer is easy; get as many people out of prison and off 
the taxpayers’ backs as possible. What’s possible depends 
on the perseverance of the officers who are out there every 
night doing the surveillance that intensive supervision 
demands and on the skill of the probation officer in see- 
ing to it that his or her charges are working, appropriately © 
housed, and in compliance with the other terms of pro- 
bation. Neither task is easy, and the burnout point is in 
sight for all but the most selfless individuals. Organiza- 
tion of intensive supervision probably requires some rota- 
tion of personnel. Any program that is based on construc- 
tive personal relations must be carried out by normal 
people—not by saintly deviates who neither have nor 
want private lives of their own. 

Intensive supervision should allow for incentives as 
well as intimidation. Good performance should be 
rewarded with relaxation of control. The probationer 
should never feel forgotten, but he should also feel that 
his good behavior is appreciated. The development of 
trust is a bilateral process. Only when trust is conferred 
will the trusted party make the effort to become more 
trustworthy. As every probation officer knows, the dif- 
ficulty with that idea is that trust is not always. 
reciprocated. To extend trust wisely and with discrimina- 
tion is essential to the art of probation, an art which some 
people never acquire. 

When intensive supervision was invented, a new form 
of punishment was being created, and it’s no good cover- 
ing up its nature with euphemisms. We must be strict in 
its administration. Serious violators should complete their 
terms in prison without question; halfway houses should 
be available for folks who don’t take seriously the con- 
ditions to which they have agreed. We have to mean what 
we Say. 


The Potential 


Penological veterans are accustomed to disappoint- 
ment. We have seen our high hopes exploded too often 
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to believe wholeheartedly in new remedies for old short- 
comings. Psychiatric treatment, group therapy, group 
counseling, shock probation, base expectancy scores, pro- 
bation subsidy, and statistical classification have all fallen 
short of their promised benefits, some of them abysmally 
so. Nevertheless, I am a believer; intensive supervision 
may be the great exception. The promise is the drastic 


reduction of incarceration; the strength lies in realism — 


about the punitive nature of the experience of 
surveillance. We are no longer deceiving ourselves and 
attempting to deceive the probationers about the 
therapeutic benefits of the relationship between the of- 
ficer and the offender. The officer’s hot breath may be 
on the offender’s neck; if the offender doesn’t like it, he 
knows what the consequences will be if he strays too far 
from surveillance. 

So far, administrators have been commendably 
cautious in the formulation of policy for intensive super- 
vision. No violent offenders, no dedicated addicts, no 
multiple recidivists, no psychotics. There are enough 
burglars and thieves to be kept out of prison so that the 
program can have an adequate clientele. As the courts, 
the police, and the media gain confidence in the program, 
though, I hope that some risks will be taken. It makes 
no sense, really, to exclude violent offenders from inten- 
sive parole supervision; these are the fellows who need 
it the most. Narcotics addicts and small-time pushers 


ought to be assigned to intensive supervision as a matter 
of choice. It should be understood by all concerned that 
there will be failures and sometimes the failures will hit 
the headlines. Those failures will be more than offset by 
success measured in men and women who have been kept 
out of prison or whose prison time has been reduced by 
assignment to supervision. That’s the realistic goal; 
anything more will be a bonus on which we shouldn’t 
count. 

No matter how we organize a program like this, it will 
always be vulnerable to the personal inadequacies of peo- 
ple carrying it out. There are enough numbskulls, time- 
servers, and psychological cripples circulating around our 
penal and probation establishments so that managers will 
have to keep a wary eye on appointments if intensive 
supervision is not to go the way of so many other hopeful 
innovations. 

If the program succeeds as it should, a year or so as 
an intensive supervisor should be a choice assignment for 
a promising young penologist, an essential step to ad- 
vancement. If the best and the brightest can be brought 
into the program, if they think what they are doing— 
and their superiors as well—the potential for the inten- 
sive revolution may be enough to level some old prisons 
and depopulate some of the new joints. So says this 
unreconstructed optimist. 


Challenge to Prior Record Section 
of Presentence Report 

ECTION 3577 of title 18, United States Code, 
S provides that ‘‘[n]o limitation shall be placed on 
the information concerning the background, 
character, and conduct of a person convicted of an of- 
fense which a court of the United States may receive and 
consider for the purpose of imposing an appropriate 
sentence.’’ This provision has generally been construed 
liberally by the courts. it has been held proper for a 
sentencing judge to consider: uncharged offenses, United 
States v. Kimball, 741 F.2d 471 (ist Cir. 1984); criminal 
charges of which the defendant has been acquitted, 
United States v. Ray,, 683 F.2d 1116 (7th Cir. 1982); con- 
victions which the defendant claims are invalid, id.; and 
hearsay evidence which the sentencing judge has reason 
to believe is reliable, see, e.g., United States v. Tracey, 
675 F.2d 433 (ist Cir. 1982), and United States v. Gon- 
zalez, 5716 F. Supp. 334 (D. Ore. 1983), or which the 
defendant has had an opportunity to rebut, United States 
v. Plisek, 657 F.2d 920 (7th Cir. 1981). But see United 
States v. Tucker, 404 U.S. 443 (1972) (a court may not 
consider prior convictions of a defendant that were in- 
valid because the defendant had not been represented by 

counsel or no waiver of counsel had been made). 

Probation officers are required to include in the prior 
record section of a presentence report information about 
all previous arrests, even if charges were never brought 
or were subsequently dismissed. See ‘“The Presentence 
Investigation Report,’’ Publication 105, pp. 10-11 (1984). 
A recent case out of the Tenth Circuit, United States v. 
Graves, 785 F.2d 870 (10th Cir. 1986), discusses the pro- 
priety of including in presentence reports information that 
was obtained through an unlawful search or seizure. 

In Graves, the defendant objected to the inclusion in 
her presentence report of references to (1) an arrest which 
had been made for possession of marijuana following an 
illegal search and seizure of the vehicle in which the mari- 
juana was found and (2) charges of conspiracy and 
possession with intent to distribute cocaine and heroin 
which were later dismissed after a court determined that 
the search warrant by which the controlled substances 
were obtained was illegal. 

The district judge who imposed sentence denied 
defendant’s motion to strike information about these two 
offenses. The judge indicated, however, that he would 
not consider the two alleged offenses in determining a 
sentence. The defendant did not challenge the sentence 
which the judge subsequently imposed. She did, however, 
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file an appeal contending that the failure of the district 
court to strike the two matters from the report would un- 
justly prejudice the post-sentence handling of her case by 
the Bureau of Prisons, the Parole Commission, and the 
Probation Department. In her view, it would be improper 
for a judge or the Federal agencies that would later deter- 
mine her parole to consider allegedly illegal evidence 
which could not be admitted at trial because of the ex- 
clusionary rule. 

The exclusionary rule is a judicially created remedy 
designed to safeguard fourth amendment rights by deter- 
ring official misconduct. The theory behind the rule is 
that law enforcement officers will be less likely to con- 
duct an illegal search or make an illegal seizure if they 
realize that the evidence obtained thereby cannot be used 
in a subsequent criminal prosecution. The government 
in the Graves case argued that it was not necessarily ap- 
propriate, however, to apply the exclusionary rule in post- — 
conviction proceedings. It urged the court to balance the 
incremental deterrent effect of applying the exclusionary 
rule at sentencing and in post-sentencing administrative 
proceedings against the costs of impairing effective and 
suitable punishment of proven offenders and unduly com- 
plicating sentencing proceedings. 

The Tenth Circuit agreeed that this was the proper ap- 
proach. After balancing the costs and benefits of extend- 
ing the exclusionary rule to sentencing or post-sentencing 
proceedings before Federal agencies, the court concluded 
that ‘‘the deterrent effect of extending the rule would be 
so minimal as to be insignificant.’’ 785 F.2d at 873. Law 
enforcement officers, said the court, normally conduct 
searches and seize evidence for the purpose of obtaining 
convictions, not for the purpose of increasing the sentence 
in a prosecution already pending or one yet to be com- 
menced. The court also noted that sentencing proceedings 
could be ‘‘intolerably delayed and disrupted if it became 
necessary to determine whether every item of informa- 
tion to be relied on by sentencing judges had a lawful 
origin’’ and that ‘‘[t]he same considerations apply to post- 
sentencing administrative hearings.’’ Jd. Based on this 
analysis and relevant case law discussed in the opinion, 
the court found that the need of the trial judge and the 
post-sentencing administrative tribunals to make their 
decision in light of all relevant facts outweighed the ad- 
vantages of excluding the information about prior of- 
fenses from the presentence report. It held that the district 
judge acted properly in refusing to strike the challenged 
references from the report which was submitted to him 
and which was subsequently to be provided to the Bureau 
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of Prisons, the Parole Commission, and the Probation 
Department. 


Interpretation of Sentence: Federai Judge vs. 
Bureau of Prisons Policy Guidelines 


Query: What happens when an irresistible force (which 
takes the form of a judge’s intended sentence) 
meets an unmovable object (such as a Bureau _ 
of Prisons policy statement)? 


Response: See decision in United States v. Griffin, 627 
F.Supp. 1551 (D. Ariz. 1986). 


United States v. Griffin was essentially a proceeding 
to consider defendant’s Rule 35 motion to reduce 
sentence. The focus in the case, however, was on the clash 
between the stated intent of the sentencing judge and the 
automatic application of a Bureau of Prisons policy 
which clearly thwarted such intent. 

The judge in the case had originally ordered that a 
defendant who had violated his probation be committed 
to the custody of the Attorney General for 15 months 
and that the defendant receive credit on this sentence for 
the 6 months he had previously spent in confinement 
while serving the custody portion of a split sentence. The 
Bureau had determined that this sentence would result 
in 15 months of actual confinement, rather than 9 months 
as the court had desired. This determination was based 
on a policy which requires that a ‘‘maximum sentence’’ 
first be calculated by adding previously served custody 
time (here, 6 months) to the subsequently imposed 
sentence (here, 15 months), and which only then permits 
credit to be granted for the custody portion of the split 
sentence. 

The clearly frustrated sentencing judge inveighed 
against what he termed the ‘‘unsupportable, unintelligi- 
ble, and inconsistent policies’ of the Bureau, and openly 
reflected upon the benefits which might be reaped by 
replacing Bureau personnel with unreasoning computers. 
Faced as he was, however, with an entrenched and 
unyielding bureaucratic procedure, the judge was forced, 
in the end, to accommodate the ‘‘System.”’ In order to 
ensure that its original intent would be effectuated, the 
court granted the Rule 35 motion and reduced the defend- 
ant’s sentence to 9 months. 

It is unlikely that a Griffin-type of standoff between 
judicial intent and administrative policy is unique, par- 
ticularly in the area of sentencing. While conflicts of this 
sort are probably to some extent unavoidable, probation 
officers can help minimize them by checking in advance 
with Bureau of Prisons personnel to ascertain how Bureau 


'5844(b\(1) applies by its own terms to any person “who has not previously been con- 
victed of violating subsection (a) of [§844].”” 


policies will impact on anticipated judicial sentences. 
Once the ‘‘broader picture’’ is understood, probation of- 
ficers will be in a better position to tailor their sentenc- 
ing recommendations to the court to accommodate the 
nuances of Bureau regulations. 


Sentencing: Applicability of 21 U.S.C. §844(b)()) 
to Attempt Offenses 


A novel sentencing question was raised before the 
Ninth Circuit in United States v. Bogart, 783 F.2d 1248 
(9th Cir. 1986): Is the diversion procedure provided for 
in 21 U.S.C. §844(b)(1) available to a defendant convicted 
of attempting to possess a controlled substance in viola- 
tion of 21 U.S.C. §846? The court which had originally 
imposed sentence on the defendant in Bogart conciuded 
it was not. The defendant, on the other hand, argued that 
the district court had erred in not sentencing him as a 
first offender under the provisions of §844(b)(1). 

Section 844(b)(1) permits a court, without entering a 
judgment of guilty, to defer further proceedings and place 
a first offender on probation for any period up to 1 year. — 
If the defendant does not violate any of the conditions 
of his probation, the court may later discharge him and 
dismiss all the proceedings without entering any final ad- 
judication of guilt. 

The district court which had sentenced the defendant 
in Bogart believed it was precluded from ordering the con- 
ditional probation authorized by §844(b)(1) because the 
conditional probation was apparently limited to a first 
conviction for possession under §844(a)! and was not 
available for a sentence of attempted possession. The 
defendant argued, however, that since attempted posses- 
sion is a lesser included offense of possession, and since 
21 U.S.C. §846 limits the penalty for attempt to the max- 
imum sentence for the substantive crime, Congress could 
not have intended to limit diversion to actual possession 
alone. To do so, he pointed out, would allow a court to 
punish him more for attempting to commit a crime than 
for actually committing it. 

The Ninth Circuit found the issue posed by the defend- 
ant’s argument to be a difficult one. It noted that in 
Bifulco v. United States, 447 U.S. 381 (1980), the 
Supreme Court held that 21 U.S.C. §846 does not per- 
mit the imposition of a special parole term for conspiracy 
(or attempt) to commit a narcotics offense, even though 
the penalty provision for the underlying substantive of- 
fense mandates an SPT. The Supreme Court noted that 
§846 permits only ‘‘fines’’ and/or ‘‘imprisonment’’ for 
these offenses and that a special parole term fitted neither 
category. Since diversion similarly falls outside both these 
categories, the court of appeals in Bogart found support 
for the district court’s conclusion that the conditional pro- 
bation provided for in §844(b)(1) was not an available 
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option. On the other hand, the court was mindful of the 
Supreme Court’s statement in Bifulco that an attempt of- 
fense invariably warrants a lesser sentence than the 
substantive crime. It took note also of the legislative 
history of §844 which referred to Congress’ intent to en- 
courage the rehabilitation of drug users. Taking each of 
these considerations into account, the court concluded 
that the diversion procedures authorized by §844(b) 
should in fact be available to defendants convicted of the 


offense of attempted possession of narcotics under 21 
U.S.C. §846. 


Restitution: Considering Relative Culpability 


In ordering restitution under the Victim and Witness 
Protection Act (VWPA) (codified at 18 U.S.C. §§3579- 
3580), courts must take into consideration a variety of 
factors, such as the financial resources of the defendant 
and the financial needs and earning ability of the defend- 
ant and the defendant’s dependents. See 18 U.S.C. 
§3580(a). In a recent case before the Sixth Circuit, a ques- 
tion was raised about the propriety of a court’s consider- 
ing the relative culpability of codefendants in setting 
restitution. The defendant in United States v. Anglian, 
784 F.2d 765 (6th Cir. 1986), challenged a sentence that 
required him to pay a proportionately greater share of 
a sentence of restitution than most of his codefendants. 
Defendant Anglian had been convicted of conspiracy and 
two substantive counts of receipt of stolen postal money 
orders. He and a codefendant, along with seven or eight 
friends, had traveled through several states cashing tlie 
stolen money orders. In imposing sentence, the district 
court found that because Anglian and his principal 
codefendant were older than the other defendants and 
because they had prior criminal records, they ‘‘had a great 
deal of influence upon the younger ones in the group’’ 
and had ’’the primary responsibility’ for the offense. 
Based on these findings, the court ordered Anglian and 
his codefendant each to pay an amount of restitution that 
was more than three times greater than that required of 
their accomplices. 

The sentence was challenged on two grounds. It was 
argued, first, that the restitution order was improper 
because it exceeded the amount involved in the two 
substantive counts of which the defendant was convicted. 
Alternatively, it was contended that restitution should 
have been shared equally by all the codefendants. 

The Sixth Circuit rejected both arguments. While not 
addressing the specific problem of ordering restitution 
in an amount greater than that associated with the par- 
ticular counts for which a defendant is convicted, the 
court made the general observation that it was clearly ap- 
propriate under the VWPA to base restitution on factors 
other than the amount of benefit derived by a defendant. 


For example, §3579(b) of title 18 authorizes payment of 
a victim’s medical expenses, lost income, and funeral ex- 
penses. None of these items bears any relation to the 
benefit a defendant receives. Other provisions of the Act 
show that the purpose of restitution is to make the vic- 
tim whole. See, for example, §3579(e)(1) (prohibiting 
restitution if the victim has been otherwise compensated) 
and §3579(e)(2) (requiring restitution to be set off against 
any subsequent civil judgment). Since the benefit gained 
by the defendant is not a factor in assessing restitution, 
the court concluded there was no problem with requir- 
ing Anglian to pay a disproportionate share of restitution. 

In response to the defendant’s second argument, the 
Sixth Circuit noted that restitution, like any other 
sentence, must be tailored to the individual defendant and 
that there is no requirement that defendants convicted 
of the same offense receive the same sentence. While the 
VWPA does not mention relative culpability of defend- 
ants in determining the amount of restitution, 18 U.S.C. 
§3580(a) does permit a court to consider ‘‘such other fac- 
tors as the court deems appropriate in assessing restitu- 
tion.’’ In the opinion of the court, the relative culpabil- . 
ity of codefendants was certainly an appropriate ‘‘other 
factor.”’ 

For the reasons stated above, the Sixth Circuit upheld 
the authority of a sentencing judge to order one codefend- 
ant to pay a larger amount of restitution than his 
codefendants based upon his perceived greater role in the 
offense. 


Applicability of the VWPA to Restitution Ordered 
as a Condition of Probation 


Prior to the enactment of the Victim and Witness Pro- 
tection Act of 1982, restitution could only be ordered as 
a condition of probation pursuant to the provisions of 
18 U.S.C. §3651. Beginning in 1983, the VWPA author- 
ized a court, in sentencing defendants convicted of title 
18 (and certain title 49) offenses, to order restitution ‘‘in 
addition to or in lieu of any other penalty authorized by 
law.”’ In ordering restitution under provisions of VWPA, 
courts must adhere to a number of substantive and pro- 
cedural rules set forth in 18 U.S.C. §§3579-3580. For ex- 
ample, they must consider a defendant’s financial 
resources when making a restitutionary award (§3580(a)); 
they must resolve disputes as to the proper amount or 
type of restitution by the preponderance of the evidence 
(§3580(d)); and they must abide by certain limitations 
when setting the time when the final installment of a 
restitution order is due (§3579(f)(2)). Clearly these rules 
apply to restitution ordered as a sentence separate and 
apart from probation. Must they also be followed, 
however, when courts require that restitution be paid as 
a condition of probation? 
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In United States v. Kallash, 785 F.2d 26 (2d Cir. 1986), 
the Second Circuit considered this question. The govern- 
ment had argued that §§3579-3580 were designed only to 
extend power to award restitution to cases where there 
was no probation. The court of appeals rejected this view. 
Based on the legislative history of the VWPA, as well as 
particular provisions of the Act itself, the court concluded 
that Congress’ intent had been to apply the new restitu- 
tion provisions to all awards of restitution, including 
those attached to a term of probation. In case there had 
been any lingering doubts before the Kallash decision, 
this matter should now be considered settled. The provi- 
sions of 18 U.S.C. §§3579-3580 must be followed 
whenever a judge or magistrate orders restitution in con- 
nection with any title 18 (or applicable title 49) offense. 


Restitution: Determining Amount in Context of 
Plea Bargains 


Courts are frequently faced with the problem of order- 
ing restitution in cases where a defendant has pled guilty 
to one or more counts of a multicount indictment in 
return for having a number of other counts dismissed. 
Questions frequently arise in this context about the proper 
amount of restitution which may be ordered by the court. 
Must restitution be limited, for example, to the amount 
specified in the counts of the indictment to which the 
defendant pled? A number of articles in previous columns 
have discussed this issue. See, for example, ‘‘Looking at 
the Law,”’ 46 Federal Probation 70-71 (September 1983); 
‘*Looking at the Law,’’ 42 Federal Probation 60-61 
(March 1978). 

One of the most recent cases to address this problem 
is United States v. Paul, 783 F.2d 84 (7th Cir. 1986). The 
defendant in that case pled guilty to two counts of bank 
embezzlement. The amounts involved in those two counts 
totaled $28,000. However, at the plea hearing, the at- 
torney for the government stated that the bank believed 
its losses to be in the vicinity of $150,000, and the defend- 
ant’s attorney stated that his client had previously admit- 
ted to an F.B.I. agent taking $118,000. The amount of 
restitution finally ordered by the court was $141,050. This 
amount was based upon the probation officer’s estimate 
of the bank’s loss, which was contained in the presentence 
report. 

The defendant subsequently filed a Rule 35 motion, 
claiming that the restitution ordered was excessive and 
should have been limited to the amount alleged in the 
count on which restitution was imposed. 

The Seventh Circuit relied on its previous opinion in 
United States v. Davies, 683 F.2d 1052 (7th Cir. 1982), 
in order to determine whether restitution could be ordered 
in excess of the amount charged on the relevant count. 
Under Davies, restitution is proper when (a) the defend- 
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ant has obtained the proceeds as part of an ongoing 
scheme to defraud which extends over time and (b) the 
amount of the damages to the victim has been established 
with specificity and admitted to by the defendant in the 
indictment, the plea agreement, and the plea and 
presentence proceedings. 

Because defendant Paul’s acts of embezzlement were 
viewed as part of a scheme to defraud that continued over 
time, the first prong of the Davies test was satisfied. And, 
as to the second prong, even though she never signed an 
explicit acknowledgment that she would make restitution 
in a certain amount as part of her plea bargain, the mat- 
ter of restitution was raised and discussed at the plea hear- 
ing. The defendant’s attorney specifically stated at the 
hearing that his client admitted to having caused losses 
of $118,000 to the bank, and the court of appeals was 
convinced that the defendant had been aware that, unless 
she objected and withdrew her plea, the district judge 
would require her to make restitution in that amount. The 
Sixth Circuit refused, however, to go so far as to hold 
that the defendant’s failure to object to the larger amount 
of restitution at sentencing (i.e., $141,050) had the ef- 
fect of legitimizing the restitution order. Satisfied that 
under Davies the defendant could properly be charged 
only with losses of up to $118,000, the court of appeals 
directed the district court to reduce its order of restitu- 
tion to that amount. 


Liability of Probation and Pretrial Services 
Officers in Preparing Pretrial Release Reports 


It has long been recognized that Federal probation of- 
ficers have absolute immunity from liability for alleged 
misconduct in the investigation and preparation of 
presentence reports. See Spaulding v. Nielson, 599 F.2d 
729 (Sth Cir. 1979); Maynard v. Havenstrite, 727 F.2d 
439 (5th Cir. 1984). See also Demoran v. Witt, 781 F.2d 
155 (9th Cir. 1986) (actions taken by a state probation 
officer in connection with the preparation of a 
presentence report are covered by judicial immunity). Ex- 
tending to probation officers the same degree of immu- 
nity accorded judges has been considered appropriate 
because the presentence report is an integral part of the 
sentencing process, and in preparing the report the pro- 
bation officer acts at the direction of the court. In other 
words, since this particular function is ‘‘intimately 
associated with the judicial phase of the criminal proc- 
ess,’’ it is reasonable for probation officers to share in 
the same absolute judicial immunity which protects judges 
for actions they take in the course of performing their 
judicial duties. 

In the recent case of Tripati v. United States Immigra- 
tion and Naturalization Service, 784 F.2d 345 (10th Cir. 
1986), the Tenth Circuit determined that the complete 
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protection afforded by absolute immunity should also be 
available to probation officers for their actions in prepar- 
ing pretrial release reports. The decision whether to order 
the pretrial release of a criminal defendant, like the selec- 
tion of an appropriate sentence for a convicted defend- 
ant, is an important part of the judicial process in criminal 
cases. A pretrial release report, like a presentence report, 


is prepared exclusively at the direction of and for the 
benefit of the court. The court therefore found it followed 
that probation officers are entitled to absolute protection 
from liability for any alleged inaccuracies in these reports. 
The same conclusion would obviously apply to pretrial 
services officers. 
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CRIME AND DELINQUENCY 


- Reviewed by CHARLES L. STEARNS 


The January 1986 special edition of Crime and Delin- 
quency focuses on the juvenile justice system where tradi- 
tional reforms are being supplanted with a new and more 
conservative agenda. It mirrors the adult justice system 
where emphasis is on concern for victims, punishment 
for serious offenders, and protection of children from 
physical and sexual exploitation. The conflict between the 
old and the new reform agendas represents a significant 
watershed in the history of juvenile justice reform. 

‘*A Federal Perspective on Juvenile Justice Reform,”’ 
by Alfred S. Regnery (January 1986). In this article, 
which was adapted from an address delivered by Alfred 
Regnery to the Nevada Juvenile Justice issues forum, 
Regnery provides an exposition of the changed Federal 
perspective on juvenile justice reform. He spells out the 
major programmatic elements of the Office of Juvenile 
Justice and Delinquency Prevention’s new reform em- 
phasis and also explains the ideological rationale for those 
activities. 

The focus of the Federal strategy is on the chronic of- 
fender who may well be responsible for as much as 80 
percent of serious juvenile crime. Less emphasis is placed 
on juvenile crime as a social problem and more emphasis 
on crime as a justice problem. Statistics reveal data that 
suggest that chronic offenders were victims of family 
violence when they were young, and the disintegrating 
family structure leads to sick and abnormal children who 
ultimately become involved in crime. Coincidentally, the 
same children are often the victims of pornography, child 
abuse, and sexual molestation. Within families, child 
abuse is a tragic consequence of family disintegration, 
with estimates suggesting that nearly 30 percent of our 
children are seriously abused. 

The author does not pretend that government can fix 
these problems, but the data are important in allocating 
funds and implementing strategies to combat the prob- 
lems. One strategy calls for the targeting of those small 
numbers of chronic offenders and holding them ac- 
countable for their behavior. A second strategy involves 
appropriating funds to improve the juvenile correction 
system by contracting with the private sector to operate 
secure, cost-effective facilities. Solicitation of volunteers 
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to help the neglected and abused by serving as advocates 
throughout the justice process is yet another strategy. 

Similarly, in the concept of restitution, there is a shift 
away from focusing on the offender to one in which em- 
phasis is given to making the victim whole again. The 
problem of missing and exploited children led to the for- 
mation of the National Center for Missing and Exploited 
Children. Programs to improve education and provide 
for safe and secure classrooms are in response to prob- 
lems of violence and crime in our schools. 

Finally, the emphasis of the Federal strategy is to 
restore traditional values. Young people must understand 
that they are accountable for their actions regardless of 
the background or reasons for their actions. It is necessary 
to reform the system to provide justice as well as order. 
It will not be easy, but we have no choice if we are to 
succeed. 

‘*Traditional Rhetoric, Organizational Realities: Re- 
mand of Juveniles to Adult Court,’’ by M. A. Bortner 
(January 1986). In this informative article on remand of 
juveniles to adult court, Associate Professor M. A. Bort- 
ner examines the traditional rhetoric that remand is 
justified as providing protection to the public by identi- 
fying the most intractable and dangerous delinquents. 

The present study examines the remand process within 
a western metropolitan county and provides an organiza- 
tional analysis of the decisionmaking process by review- 
ing the case histories of 214 juveniles remanded to the 
adult court during 1980-81. The analysis is derived from 
interviews and participant observation. The analysis of 
both the case histories and the interviews with key 
decisionmakers suggests that the nature and complexion 
of remand are changing and that current realities differ 
markedly from traditional rhetoric. 

Bortner found that there is little evidence to suggest 
that those juveniles remanded are singularly dangerous 
or intractable. Nor is there evidence to suggest that their 
remand enhances public safety. 

In examining alternative explanations of remand, the 
major explanation for the increase in numbers and rate 
of remands was the State Supreme Court ruling ter- 
minating juvenile court jurisdiction when juveniles reach 
age 18. Essentially, the increased willingness to remand 
juveniles reflects the sensitivity to and desire to diminish 
perceived criticism of the entire juvenile justice system. 
In evidencing a willingness to relinquish jurisdiction over 
a small percentage of its clientele and by portraying these 
juveniles as the most intractable and the greatest threat 
to public safety, the juvenile system not only creates an 
effective symbolic gesture, but it also advances its ter- 
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ritorial interests in maintaining jurisdiction over the vast 
majority of juveniles and deflecting more encompassing 
criticism of the entire system. 

“The Quiet Revolution Revisited,’’ by Robert L. 
Smith (January 1986). This retrospective and introspec- 
tive article chronicles the persons and events that con- 
tributed to the rise and ultimate fall of the probation sub- 
sidy program—a plan to provide financial incentives to 
counties in California to retain offenders on probation 
in lieu of committing them to state correctional facilities. 

In essence, California Special Probation Supervision 
Subsidy was an experiment in institutional change. Sub- 
sidy modeled a rational approach to public policy 
organizational theory in action and political maneuver- 
ing at its best. Robert Smith viewed subvention which he 
called the ‘‘quiet revolution’’ through four different 
lenses: (1) rational choice, 2) organizational behavior, 
3) political, and 4) leadership. The central theme is that 
organizations involved in subsidy were more than 
technical instruments for mobilizing human energies and 
directing them toward legislation. There were important 
values, a history, and a commitment that drove subsidy 


-as an idea. The leadership of the subsidy movement 


recognized the environment of the time and acted, even 
risked, to take advantage of the opportunity that existed. 

Smith explained how subsidy worked as a politically 
sensitive, financially based, and performance oriented 
program. The program changed as a result of changing 
leadership, competing forces, and legislative action. Since 
the program operated in a complex and rapidly chang- 
ing environment, an iterative process emerged. 

In the body of the article, Smith addresses subsidy as 
a rational action, as organizational behavior, as political 
behavior, and as a function of leadership. 

In this analysis of subsidy, Smith stressed the impor- 
tance of the organizational base that supported the con- 
cept of subsidy and a leadership that scanncd its environ- 
ment and reached out to many elements of that environ- 
ment to bring subsidy into being. Whether subsidy could 
happen again is not the critical issue. What is important 
is that to achieve any reform, someone must be ready to 
stand for something. It is not enough to know what you 
do not like. There is the need for positive vision that is 
shared by many who have the resources and motivation 
to risk its becoming a reality. 


THE BRITISH JOURNAL OF 
CRIMINOLOGY 


Reviewed by HARRY W. SCHLOETTER 


‘Police Management of Public Drunkenness in 
Scotland,’”’ by Pat McLaughlin (October 1985). This ar- 


ticle considers the impact of individual attitudes, ex- 
perience, and perceptions on the routine management of 
public drunkenness. The study, which was conducted in 
a division of a Scottish Police Force over a 6-month 
period, involved interviews and informal discussions with 
66 police officers, analysis of police reports, and direct 
observation of police-inebriate encounters. According to 
the author, public drunkenness in Scotland is a highly 
visible phenomenon. Many signs point to Scotland hav- 
ing a serious problem with alcohol. Despite many pro- 
nouncements and high visibility, not a great deal of at- 
tention has been given to understanding the individual 
or official processes that affect this problem. 

Police perception of drunkenness varied with the par- 
ticular situation and with the nature of the individual in- 
volved. The police interviewed, in this study, differen- 
tiated four types of drunken offenders: ‘‘down and outs, 
weekend drunks, occasional drunks, and young people.”’ 

Most of the police interviewed felt punishment in 
general and the use of criminal law in particular was in- 
effective and an inappropriate response to drunkenness. 
The majority interviewed felt an alternative to arrest was . 
necessary to eliminate court overload and prison over- 
crowding. Social Services involved in treatment programs 
will have a ready-made pool of clients and an opportunity 
to show that a therapeutic model can succeed where tradi- 
tional responses have failed. : 

Very informative tables are offered. Material on the 
rate of convictions for drunkenness-related offense by 
police force area is especially interesting in that a differen- 
tial approach is employed. 

Also included are personal observations of individual 
police officers. Many officers have developed pater- 
nalistic relationships with some of the ‘‘down and outs.”’ 
Research has shown that police encounters are over- 
whelmingly proactive in nature. The author concludes the 
article with a discussion on available alternatives and feels 
policy makers should give serious attention to all the 
problems raised before committing themselves to a con- 
venient transfer of responsibility for the public drunk 
from police to social service management. 

‘*Responses to Truancy Among the Juvenile Panel of 
a Magistrates’ Court,’’ by Roger Grimshaw (October 
1985). This article reports on a questionnaire study of in- 
fluences on magistrates’ decisionmaking in truancy cases 
brought under the 1969 Children and Young Persons Act. 

This study sought to shed some light on the reasoning 
used by juvenile court magistrates when called upon to 
make decisions on truancy cases. The authors’ task was 
to give an illustration of the process by which normal 
decisions are arrived at in the juvenile court, showing how 
this sustains a perception of certain behavior as socially 
deviant both inside and outside the court. 

Twenty percent of the magistrates interviewed felt the 
courts should be used as a last resort. Thirteen percent 
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said the courts’ role should be one of support for the pro- 
fessional agency. The majority felt schools should try to 
provide solutions to truancy problems instead of shifting 
the children concerned into the jurisdiction of the juvenile 
court. The authors make note that considerable interest 
was shown by the Sheffield Juvenile Magistrates on the 
issues of truancy. Their interest testifies to the forward- 
thinking of the bench. Social variables such as age, place 
of residence, training, and employment of the magistrates 
was also studied. Self-explanatory tables were utilized to 
provide additional data. 

Self Report of Fighting by Females,’’ by Anne Camp- 
bell (January 1986). This article was based on a question- 
naire survey of British girls and women, selected from 
schools, a Borstal (Youth Custody Centers), and a prison. 
It includes their experiences, attitudes, and the perceived 
limits of aggressive behavior. Their fights were mostly 
with other females, and a great percentage had been in- 
volved in a fight within the last year. A majority of fights 
arose over issues of personal integrity (saving face) and 
loyalty to friends and resulted in minor injuries and 
bruises with animosity short-lived. 

The lengthy questionnaire covered four major areas. 
The first section dealt with personal information, such 
as age, police contact, peer group, and degree of involve- 
ment in fighting. The second section related attitudes of 
the respondents to fighting. The third dealt on an abstract 
level with the permissibility of various kinds of behavior 
in fighting. The last section asked for specific details 
about a fight the respondent was involved in. 

- Schoolgirls selected were all under 18, the majority 
being 16, and came from five geographical areas. All girls 
had seen a fight and 88 percent had been involved in one. 
Fifty-seven percent had their first fight at age 10 or less; 
only 25 percent had more than six fights. Forty-eight per- 
cent had their last fight within the last 12 months. Only 
6 percent had ever had police involved in any of their 
fights, with only 1 percent taken to juvenile court. 

The Borstal girls were older. Ninety-seven percent had 
been involved in at least one fight, 65 percent had been 
in more than six fights, 75 percent had police involve- 
ment, 58 percent were brought before the court. 

In the prison sample, 39 percent were aged 25 or more. 
Thirty-nine percent were involved in more than six fights, 
50 percent had police involvement with 32 percent taken 
to court. 

Among schoolgirls most fights happen in the street or 
at school, whereas Borstal girls’ fights were predomi- 
nantly in private homes, streets, and pubs. Prison women 
fought mainly in pubs or on the street. 

The schoolgirls’ fights were mainly stopped by the ar- 
rival of an adult; Borstal girls claimed the fights ended 
most often when the police arrived, and prison women 
said the fighters stopped themselves. A low response rate 


was given about why it was stopped and who won. 

In all groups punching, kicking, and tearing clothes 
were their main means of fighting. They all reported their 
opponents more often used dirty tactics such as slapping, 
biting, and scratching. 

With schoolgirls there was an overall negative view of 
fighting. Both institutionalized populations showed a 
somewhat more positive attitude to fighting. 

The present data can do no more than map out the 
rough parameters of female aggression in real world set- 
tings. The considerable extent of hidden female aggres- 
sion suggests that a more systematic study would have 
practical as well as academic benefits. The data also sug- 
gest that female involvement in aggression is considerable 
more prevalent than criminal statistics would suggest. 
Damage is usually minor, and grudges are not held for 
long. 

‘*The General Deterrent Effect of Longer Sentences,”’ 
by Donald E. Lewis (January 1986). The question 
repeatedly asked by professionals and society—‘‘How 
long, if at all, should convicted offenders serve in 
prison?’’—is the subject of this article. This article pro- 
vides summary empirical evidence that may reduce the 
perceived differences between the various subdivisions of 
the criminal justice system. 

This article investigated the deterrent effect of longer 
sentences on others. The knowledge and awareness of 
several recent attempts to measure empirically the deter- 
rent effect is limited. And an improved understanding of 
the empirical evidence c2n improve decisionmaking within 
the criminal justice system. 

This is a specialized survey which allows the author 
to concentrate on the problems of deterrence and results 
of attempts to measure the deterrent effect of longer 
sentences. It should be particularly useful to legislators, 
judges, members of parole boards, and others whose deci- 
sions directly affect the time offenders serve in prison. 

Most of the studies reviewed provide evidence that 
longer sentences deter most types of crimes. The average 
estimates indicate that the deterrent effect is strongest for 
rape and assault and weakest for hijacking and fraud with 
robbery, burglary, auto theft, larceny, and murder lying 
somewhere between the two extremes. An increase in the 
average length of sentence may reduce the crime rate via 
the deterrent effects. 

This author feels that there remains substantial room 
for improvement in the underlying theory, data sources, 
and methods of statistical inference. The evidence is far 
from uniform. Impartial analysis of the best evidence sug- 
gests, however, that criminals do respond to incentives, 
and the longer sentences do deter crime. 

Selected tables and charts provide the reader with ad- 
ditional statistical data which further illustrate the extent 
of the research. 
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JOURNAL OF CRIMINAL LAW 
AND CRIMINOLOGY 


Reviewed by EUGENE H. CZAJKOSKI 


‘‘Toward an Integration of Criminological Theories,’’ 
by Frank S. Pearson and Neil Allan Weiner (Spring 1985). 
The criminologist would seem to have too much grist for 
his mill. Because criminology falls within the realm of 
social science, it shares the social science characteristic 
of nearly endless multiplicity of theory. The influence of 
psychology alone would produce a host of theories for 
criminological reworking. With criminology composed 
of many elements from sociology, law, psychology, 
economics, etc., it is not surprising that criminologists 
have very many etiological theories with which to deal. 
To the extent that criminological theory is made up of 
pared down theories of human behavior, the well is 
unlikely to ever run dry. Fortunately, there is little con- 
tradiction to be found among criminological theories. The 


various theories often have different emphases and focus - 
on different aspects of criminal behavior, but a student 


of the theories can easily observe considerable overlap. 
Having commonality at a number of conceptual levels, 
criminological theories are amenable to efforts at in- 
tegrating them. 

Previous efforts at integrating criminological theory 
have tended to involve too few theories and have been 


‘more in the nature of critical reviews. The authors here 


attempt to systematically integrate general theories 
‘‘prominent in American criminology.’’ To derive the 
most prominent theories, they searched the articles in the 
‘five most esteemed journals in criminology’”’ from 1978 
on. The five so rated do not include journals likely to 
publish articles on biology, genetics, neurology, etc., and 
therefore, as might be expected, the theories most 
referenced in those five journals did not produce theories 
having a strong biological basis. However, the integrative 
scheme developed by the authors could easily allow for 
the insertion of biological theories. 

The authors found that 13 criminological theories 
together accounted for over 90 percent of references in 
the ‘‘five most esteemed journals.’’ The theories can be 
identified as social learning, differential association, 
negative labeling, social control, deterrence, economic, 
routine activities, neutralization, relative deprivation, 
Strain, normative (culture) conflict, Marxist- 
critical/group conflict, and generalized strain and nor- 
mative conflict. Some criminologists might find the 
assortment odd both for what theoretical perspectives 
have been omitted and what have been included. Sym- 


bolic interactionism, as such, might be an example of an 
unexpected omission while ‘‘routine activities’? might be 
an example of an unexpected inclusion (however, 
oldtimers might recognize ‘‘routine activities’? as what 
used to be called ‘‘police theory’’). 

The authors lay out a detailed and systematic concep- 
tual framework for integrating the theories they have 
chosen. It is a somewhat complicated exercise featuring 
flow diagrams and tabular presentations of common 
elements. Social learning theory is the main component 
of the integrative structure. The integrative process in- 
volves identifying substantive contents of theoretical 
statements and mapping them into the integrative 
framework. The integrative constructs are formed at the 
micro-level and at the macro-level. Among the included 
factors are utility demand (deprivation), behavioral skill, 
rules of expedience, rules of morality, favorable oppor- 
tunties, utility reception, and belief about sanctioning 

The authors make no attempt to evaluate the degree 
of empirical support for the theories, having properly 
concluded that theoretical integration need not await a . 
comprehensive analysis of empirical support. 

_ Inthe opinion of this reviewer, the authors are at best 
only partially successful in their fundamental aim, not 
only because of the limited selection of theories, but 
because there are concepts in certain theories which are 
not easily melded to other theories. However, the authors’ 
own assessment of their effort seems fair. They state, ‘‘It 
is a preliminary work pointing out concepts common to 
particular theories and framing these concepts in a com- 
mon vocabulary.”’ 

‘‘Familial Social Control and Pretrial Sanctions: Does 
Sex Really Matter?,’’ by Candace Kruttschnitt and Daniel 
McCarthy (Spring 1985). The increased awareness of 
women being differentially treated by the criminal justice 
system has somewhat paradoxically been due to the 
heightened feminine consciousness in recent years. The 
paradox lies in the fact that the differential treatment, 
in at least two or three key aspects, is in favor of the 
woman. Feminist concerns have led to examinations of 
situations where being female has been detrimental and 
has harshly produced relative deprivation. Employment 
and the pursuit of the instruments of political power form 
the main arena for such concerns. When the hypothesis 
of sex inequity has been applied to the criminal justice 
system, it has centered on issues surrounding sex crimes 
against women (for example, the belief that punishment 
of males for sex crimes is disproportionately lenient). 
However, the search, motivated by the women’s rights 
movement, for sex related inequities in the criminal justice 
system has brought attention to inequities that favor the 
females as well as those which would seem to favor the 
male. Females rather consistently do better than the males 
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in the prospect of arrest, in pretrial release, and in sen- 
tencing. The study reported in this article seeks to explain 
the leniency accorded women in pretrial release decisions. 

The authors briefly review, in an ‘‘intentionally non- 
exhaustive’ way (as they put it), the literature on sex- 
based differences in criminal involvement and criminal 
court sanctions. Explanatory variables in the literature 
can be categorized in several ways—individual versus 
structural, criminal behavior versus behavior of the legal 
- system, etc. Theoretical propositions on the subject seem 
virtually limitless since factors associated with sex are 
innumerable. 

The dependent variable used in this study is pretrial 
release status, and the authors hypothesize that informal 
social control as found in the family setting is a sex-related 
' factor with a controlling effect. A stratified random 
sample of 1,558 males and 1,365 females was drawn from 
criminal defendants processed in Hennepin County, Min- 
nesota between 1965 and 1980. Presentence investigation 
reports were used to obtain information on each subject. 
To comprise a familial social control scale, items such 
as household composition, number of children living with 
the offender, and the offender’s degree of economic 
dependency were used. 

It was found that ‘‘...even though women’s lives 
traditionally have been circumscribed by family respon- 
sibility, it is clear. . .that this factor alone cannot explain 
the differential treatment women are accorded in criminal 
court.” Only when the ‘‘effects of both employment and 
familial control over the sixteen years are examined that 
any consistent evidence of informal social control interac- 
tion with the defendant’s gender is found.’’ The scudy 
clearly suggests that a wide variety of sex-related factors 
affect pretrial release decisions. Familial social control 
itself did not prove to be a very strong factor. Indica- 
tions are that sex bias on the part of the judiciary is a 
formidable factor worthy of particular study. Further, 
it appears that sexual stereotypes, which benefit women 
at the point of pretrial release, have been little affected 
by changes brought about by the women’s movement. 

It is with a sense of despair that this reviewer notes 
that the authors follow the trend of using the word gender 
as an equivalent for the word sex. Using gender and sex 
interchangeably is disturbing to anyone who recalls that 
gender is primarily a term used in grammar. Strictly 
speaking, there are three genders (including neuter) but 
only two sexes. One might speculate on the practical 
motivation for perfectly equating the two words, but it 
would undoubtedly be a waste of tiiae inasmuch as usage 
determines meaning and certainly today’s usage has over- 
whelmed any distinction between the two terms. Alas! 


of IPS in epesetiog wader this definition, Seen 
Gettinger, Intensive Supervision: Can It Rehabilitate Probation? CORRECTIONS 
MAGAZINE 8 (April 1983). 


ARTICLES OF SPECIAL 
INTEREST IN LEGAL JOURNALS 


Reviewed by CANDACE MCCOY 


Legal Standards and Intensive Probation 
Supervision 


Intensive Probation Supervision (IPS) is a lively topic 
in correctional administration, but as yet it has received 
little attention in the legal literature. This issue of Federal 
Probation contains many discussions of IPS, which is a 
program of heightened surveillance of—and also 
heightened aid to—offenders who otherwise would be im- 
prisoned.' This threshold definition carries two items of 
some debate: 1) is the probation officer’s function as a 
social service worker subsumed under a law enforcement 
surveillance function? and 2) is IPS appropriate only for 
offenders who have been sentenced to prison and then 
are diverted to IPS or can it be applied to offenders who 
have been granted probation under currently prevailing 
standards of supervision? These issues are addressed in 
the legal literature but seldom in the context, specifically, 
of Intensive Probation Supervision programs. 

The primary reason that IPS sparks little interest in 
legal circles is that structurally it is no different from the 
already well understood traditional probation. On this 
point, everybody agrees: intensive probation is what 
traditional probation was originally supposed to be, at 
least insofar as it has always been agreed that probation 
officers should carry manageable caseloads which afford 
a meaningful opportunity to remain in close contact with 
probationers. In many respects, IPS is simply a program 
to provide the resources and support for probation serv- 
ices as they ought to have been implemented but were 
not, a shortcoming of the past mostly due to budget con- 
straints. Since the law considers probation as a generic 
category, so far IPS falls under the general heading of 
‘*non-incarcerative sentencing alternatives’ along with 
traditional probation programs. These common legal 
standards for probation, however, offer several points 
that could be newly examined if IPS becomes widely 
implemented. 

The legal literature hints at some of these issues. First, 
what is the nature of the consent to the sentencing alter- 
native that the offender must give? Ordinarily, this legal 
point ‘‘washes out’’ in court proceedings, because it is 
assumed that an offender who receives probation instead 
of a prison sentence gladly consents to the sentence when 
the agreement listing conditions of probation is signed. 
Since IPS is not yet familiar to offenders or to the defense 
bar, however, corrections departments undertaking an 
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IPS program should take care to spell out JPS conditions 
very carefully in sentencing documents. After all, legally 
the probationary sentence is a contract between the of- 
fender and the court, and both sides must understand its 
terms for it to be binding. 

Stickier legal questions arise when those conditions are 
closely examined from a policy viewpoint. How intense 
is the ‘‘intense’”’ supervision? How intrusive may the pro- 
bation officer be when monitoring the activities of pro- 
bationers? IPS analysis begins with the usual standard 
for probation: since the person has been convicted of a 
crime, several important liberties related to the right to 
privacy may constitutionally be curtailed. Offenders are 
subject to search and seizure of their property; they must 
follow certain orders restricting travel; they cannot own 
firearms; they must submit to recommended treatment 
in rehabilitation programs. IPS would change none of 
this. Rather, it would simply enforce these restrictions 
more carefully. 

A problem could arise, however, should the supervi- 
sion become more intense than the original offense war- 
ranted. Under legal analysis of ‘‘least restrictive alter- 
natives,’’ the sentence imposed must be administered 
carefully so as not to impose unnecessary punishment 
unrelated to the legitimate state interest in restraining the 
offender. Any rule or state action exceeding the amount 
of punishment that protects legitimate state interests is 
unconstitutional. Since IPS only fulfills the supervision 
function as originally envisioned for probation depart- 
ments, it easily meets this legal standard.” But it is un- 
clear whether it would still pass constitutional muster if 
it were applied to offenders less dangerous than those who 
otherwise would be in prison. Another problem could 
arise if IPS were applied to the correct group of offenders 
but included supervisory methods even more intense than 
those currently in use. 

The former consideration evokes a frequent misgiv- 
ing of corrections professionals who otherwise support 
IPS. There is hesitation lest IPS ‘‘widen the correctional 
net’’—i.e., be used to control people who would not have 
been so carefully monitored in the past—instead of being 
used as an alternative to prison and a fulfillment of the 
original promise of probation programs. If an offender 
who otherwise would surely receive traditional probation 
is sentenced instead to IPS, anticipate legal challenges 
based on equal protection analysis. (If judges could 
sentence every offender of that class to IPS, however, 
the approach would withstand legal attack. Few correc- 

2 The standard is described and critiqued in Griswold v. Connecticut, 381 U.S. 479 (1965). 

3 Published by the Academy of Criminal Justice Sciences, available from the School of 
Justice, American University, 4400 Massachusetts Ave., N.W., Washington, D.C. 20016. 
Similar topics have been discussed recently on the pages of Federal Probation. See Ronald 
P. Corbett, Jr. and Elisworth A.L. Fersch, Home as Prison: the Use of House Arrest, 49 
FED.PRO. 13 (March 1985) and Richard A. Ball and J. Robert Lilly, ‘‘A Theoretical Ex- 
amination of Home Incarceration,’’ FED.PRO. 17 (March 1986). 


4 Anne F. Jacobs, Prisoners’ Rights: Judicial Deference to Prison Administrators, \985 
ANN.SURV.AM.LAW 325 (March 1986). 


tions departments would be able to pay for such a wide- 
ranging program, however!) 
The second intensity-related issue has received some 
attention in the legal literature. IPS usually involves daily 
visits from one of a team of two probation officers, 
careful monitoring of the offender’s job and family con- 
tacts, and constant counseling. If even more intrusive con- 
ditions were imposed, would the practice meet constitu- 
tional standards? 
IPS programs would then begin to resemble other, 
more controversial probation programs. For instance, 
much attention has been directed to the use of drugs 
which prevent sexual arousal as a condition of probation 
for rapists. Requiring the use of ‘hese drugs is certainly 
more intrusive than the usual IPS program, but the legal 
issues concerning consent to conditions of probation and 
the proper measure of government intrusion in offenders’ 
lives are the same. The issue is discussed in a recent law 
review article. See Sexual Offenders and the Use of Depo- 
Provera, 22 SAN DIEGO L.REV. 565 (May 1985). 
A program with Big Brother overtones underscores the 
intrusiveness issue. Electronic surveillance of offenders - 
in their homes, while expensive, is possible and has been 
tested in states including New Mexico and Florida. The 
offender wears a tamper-resistant bracelet that emits a 
radio signal. The signal beams to a computer which alerts 
authorities if the offender moves outside the territory 
assigned. This probation supervision is the most intense 
possible! An interesting article describing the device and 
reviewing its possible use in several criminal justice func- 
tions is Bonnie Berry, Electronic Jails: A New Criminal 
Justice Concern, 2 JUSTICE QUARTERLY 1 (March 
1985).3 Berry analyzes the electronic bracelet device 
under ‘‘reasonable expectation of privacy”’ legal cases and 
discusses where the standard would apply. 
Probation, since it is a sentence, is by definition a point 

in criminal procedure where privacy rights may legally 
be curtailed. Even electronic monitoring of probationers, 
if carefully conducted, would probably be warranted 
under privacy analysis, although electronic crime in- 
vestigation techniques might not. The more likely attack 
on IPS, then—if indeed any legal attack is mounted— 
will involve demands that judges and correctional ad- 
ministrators carefully classify offenders and apply the 
program only against those who clearly would otherwise 
be imprisoned. 
Imprisonment continues to be the major focus of legal 
challenges. The New York University School of Law 
regularly publishes the Annual Survey of American Law, 
which reviews the year’s major U.S. Supreme Court cases 
on a variety of topics. A nice overview of recent prisoners’ 
rights cases is included in the volume covering 1985 
cases. Considering the practical problems associated 
with prisons, programs like Intensive Probation Super- 
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vision which present realistic alternatives to incarceration natives also to legal standards relating to the rights of 
are likely to be embraced in the field and in the literature. the convicted. The topic may be considered more deeply 
However, alternatives to imprisonment are not alter- in the legal literature in the future. 


An Update of Corrections 


Corrections in America: An Introduction, 4th 
Edition. By Harry E. Allen and Clifford E. Simonsen. 
New York: Macmillan, 1986. Pp.. 522. 


Allen and Simonsen have updated and revised their 
standard text on American corrections. For the past 11 
years theirs has been one of the most widely used text- 
books in college courses on corrections. This latest edi- 
tion has been completed to insure that the coverage of 
topics remains current and detailed. 

Always comprehensive, the fourth edition retains the 
26-chapter format and the basic organization of topics. 
In this regard it will be easy for instructors to adapt their 
courses to the revised text. As could be expected, the revi- 
sion reflects a general update of all the statistical data 
throughout the book to provide the reader with the most 
current information available. 

What changes have been made from the third edition 
are subtle but substantial. The authors have deleted their 
discussion of the aging U.S. Supreme Court. All other 
material from the earlier edition has been retained. What 
has been altered involves the addition of discussions of 
several contemporary topics. 

The authors have revised their coverage of sentencing, 
giving more attention to recent reforms and their effects 
on corrections. Similarly, they have updated coverage of 
the history of corrections through a more detailed analysis 
of recent correctional history. 

In the substantive chapters, Allen and Simonsen have 
added coverage of death row populations, especially 
women on death row, recent developments in the states 
allowing for the restoration of civil rights to exconvicts, 
and a section on the elderly offender. They have also in- 
cluded sections addressing juvenile decarceration and the 
increasing role of private corrections. Their coverage of 
diversion programs has been expanded to include separate 
sections on police and community based diversion 
programs. 

A careful comparison of the table of contents of the 
third and fourth editions of this text reveals the changes 
which have overtaken American corrections in the past 
5 years. It is clear that the authors achieved the goal of 
their revision by bringing the textual coverage into the 
1980’s while retaining its readability and appeal. 

As was true with earlier editions of the book, and is 
true of most comprehensive texts, the book suffers from 
an overload of information. The inclusion of 26 chapters 
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illustrates the breadth of coverage given correctional 
topics in this book but renders it lengthy for those 
teaching on the quarter system. Fortunately, the authors 
keep each chapter short and on point so that the reader 
is not overburdened with redundancy and unnecessary 
detail. 

Corrections in America, fourth edition, is an improve- 
ment over earlier editions and well adapted to classroom 
use. In addition, it stands as an authoritative reference 
work useful to anyone involved in the American correc- 
tional process. 


Cincinnati, Ohio LAWRENCE F. TRAVIS III 


A Systematic Overview 


Treatment of the Alcohol-Abusing Offender. By 


Robert Ross and Lynn Lightfoot. Springfield, Il- 
linois: Charles C. Thomas, Publisher, 1985. Pp. 154. 
$19.75. 


Conceived as an effort to provide an adequate review 
of the nature and quality of alcohol treatment programs 
in correctional settings, Treatment of the Alcohol- 
Abusing Offender is a first of its kind. 

This book offers a comprehensive portrait of each of 
the significant aspects of alcohol abuse and crime. 
Chapters 2 and 3 consider the alcohol/crime connection 
in terms of the high correlation between chemical abuse 
and incarceration rates as well as between abuse and 
parole violation. These introductory chapters present a 
great deal of useful and compelling information for the 
corrections or addictions specialist. 

Chapter 4 is.a discussion of contemporary issues in 
corrections in general, especially the treatment versus 
punishment controversy. Alcohol—the drug—is the topic 
of the subsequent discourse. Proponents, as I am, of the 
disease model of addictions will have problems with the 
analysis of research findings on the learning-to-control- 


. your-drinking experiments. However, the authors are cor- 


rect in pointing out that this debate (abstinence versus 
controlled drinking for alcoholics) may be as emotional 
and political as it is scientific. 

Chapter 6, “Alcohol .\buse Programs for Non- 
Offenders,’’ which seems entirely too brief at a mere five 
pages, concludes in reiterating the theme that ‘‘many 
problem drinkers become, or can learn to become, con- 
trolled drinkers.’’ This chapter, disappointingly, fails to 
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provide an adequate description of the nature of 
alcoholism treatment in North America. 

‘‘Alcohol Abuse Programs for Offenders’’ is a well- 
researched and informative survey of the field of 
alcoholism treatment within correctional institutions. 
Table 1 summarizes characteristics associated with suc- 
cessful Alcoholics Anonymous affiliation. I personally 
found this table very useful for understanding why some 
types of people are drawn to the AA format while others 
are not. 

Chapter 8 is an argument in favor of developing 
alcohol abuse programs for offenders. The major ra- 
tionales are (1) chemical abuse is significantly associated 
with crime, (2) addictions treatment programs have been 
able to demonstrate favorable success rates, (3) there is 
a need to develop a broad data base from which to fur- 
ther assess treatment efficacy, and (4) curbing alcohol 
abuse and its attendant suffering is the morally right thing 
to do. The final chapter concerns evaluation of correc- 
tional alcoholism programs. 

The greatest weakness of the book—the extreme 
research orientation—is also the greatest strength: Ross 
and Lightfoot basically provide in this slim volume the 
only systematic overview of studies on alcoholism treat- 
ment for offenders. In spite of some obvious flaws (the 
editing work and use of sexist language among them), 
Treatment of the Alcohol-A busing Offender fills a major 
gap in the literature and is an excellent reference book 
for practitioners and scholars alike. I strongly agree with 
the authors that for the approximately 50 percent of 
prison inmates who have serious substance abuse prob- 
lems, intensive addictions treatment is a dire necessity. 


Longview, Washington KATHERINE VAN WORMER 


An Examination of Discretion 


Discretionary Justice: An Introduction to Discretion 
in Criminal Justice. By Howard Abadinsky, Springfield, 
Illinois: Charles C. Thomas, 1984. Pp. 185. $24.75. 


Discretion in the administration of the law and the 
criminal justice system has received increasing attention 
by academics and practitioners alike. Conflict between 
legal rationalism and legal realism points to the discre- 
tionary basis of many criminal justice actions. The low 
visibility of these decisions also contributes to concerns 
for fairness and equity in the administration of justice. 

Discretionary Justice examines the basis for and con- 
trol of discretion among several criminal justice decision- 
makers. For the police these decisions include enforcing 
traffic regulations, managing domestic disturbances, 


stopping and frisking suspicious persons, and dealing with 
the mentally ill and juveniles. Lawyer discretion examines 
public defense services, prosecution and the judge’s role 
in trials, and post-conviction legal actions such as sentenc- 
ing and probation. Correctional discretion examines 
prison and jail systems, correctional officer behavior, and 
parole board decisionmaking. Discretion in the juvenile 
court includes decisions about intake, detention, ad- 
judication, and disposition hearings. 

The initial chapter, ‘‘Introduction to Discretion,’’ does 
not establish the role of discretion in the administration 
of justice. The text introduces concepts in a terse fashion 
(11 pages are devoted to the entire discussion of discre- 
tion) and insufficiently develops such issues as discretion 
stemming from legislative ambiguity, the situational 
nature of many criminal justice decisions, case volume, 
or workgroup influences on discretion. The introductory 
materials instead focus almost exclusively on the problem 
of due process. The author presents two discretion prin- 
ciples, that of fairness in decisionmaking and that of legal 
seriousness of the action, but these principles are not used 
throughout the book to evaluate individual decisions. 
Other shortcomings include the absence of a concluding 
chapter that brings together the rather diverse materials 
of the agency-specific chapters, the use of lengthy quota- 
tions, and chapter headings that are often confusing. . 

The chapters devoted to individual criminal justice 
practitioner decisions are often problematic. The police 
chapter has materials on Uniform Crime Reports, one 
paragraph on traffic enforcement, and an extended 
discussion of domestic disputes. The discussion of con- 
trolling police discretion is too brief to be useful. The 
material on legal discretion is most concerned with plea 
bargaining, although the discussion here is the most fully 
developed. The section on judicial discretion, particularly 
that associated with sentencing, is reminiscent of material 
in an introduction to criminal justice text: purposes of 
sentencing, crime control models, and types of sentences. 
Major efforts in sentencing including guidelines and com- 
mission efforts are only briefly touched on. The con- 
sideration of probation is particularly nonanalytic. 

Correctional discretion is also presented in a con- 
flicting fashion; descriptive materials on prison structure 
are set-in opposition to long lists of correctional rules and 
regulations and internal procedures. Parole decisionmak- 
ing is restricted to an illustration from New York and an 
outline presentation of parole guidelines from the U.S. 
Board of Parole. Juvenile justice materials are more 
descriptive of the juvenile justice process than of 
discretion. 

The concept of discretion in the administration of 
justice is an important one. The ambition of Discretionary 
Justice to define why this discretion exists and how it 
might be controlled is not fully realized. Some generalized 
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notions of discretion are advanced. Discretionary Justice 
is a book more oriented to an introduction of criminal 
justice than to an introduction to discretion in criminal 
justice. 


Philadelphia, Pennsylvania JACK R. GREENE 


Time and Crime 


Elderly Criminals. Edited by William Wilbanks and 
Paul K.H. Kim. Lanham, Maryland: University Press of 
America, Inc., 1984. Pp. 156. $24.50 (hard); $13.75 
(soft). 


This text is a well-edited collection of papers resulting 
from academic interest in the elderly criminal and from 
the considerable media attention given in recent years to 
crime committed by the elderly. Lacking scholarly 
material on the topic, the media have tended to make 
claims in a vacuum. Wilbanks and Kim have collected 
nine papers presented at the Second Annual Elderly Of- 
fender Conference held in Miami in February 1983. The 
papers examine questions raised by media accounts and 
succeedin partially filling the vacuum of scholarly infor- 
mation about the subject at hand. 

The papers examine several prevailing issues and bring 
them into coherent focus so that they can be weighed and 
analyzed with a reasonable measure of clarity and in- 
telligence. Topics discussed include patterns and trends 
of offenses by the elderly, violent crime by the elderly, 
shoplifting, and the response of the criminal justice 
system to elderly criminals. These topics are posed in an 
analytical framework. 

There are several papers of interest. Particularly 
noteworthy are those papers dealing with the media’s 
perception of a so-called ‘‘geriatric crime wave’’ or 
epidemic which is part of a growing problem in the United 
States. The first paper (by Wilbanks) answers three basic 
questions. Has there been an increase in crime by the 
elderly compared to that of other age groups? What are 
the predominant offenses of the elderly as opposed to the 
nonelderly? Would an increase in elderly (as compared 
to nonelderly) arrests in the United States population 
result in a higher crime rate in the future? Figures from 
the uniform crime reports (crimes known to the police 
and compiled and published annually by the Federal 
Bureau of Investigation) are examined to answer the ques- 
tions. In the second paper, the authors (Burnet and 
Ortega) conduct a descriptive analysis of two midwestern 
communities, exploring the extent to which increases in 
elderly crime are ‘‘real’’ and how much of the change 
can be attributed to economic factors or police procedure. 


The authors (Silverman, Smith, Nelson, and Kosberg) 
of paper seven employ attribution theory, with its em- 
phasis on explaining the biasing tendencies in the develop- 
ment of perceptions, as a conceptual framework in in- 
vestigating the effects of stigmatization of the elderly 
offender. 

Oftentimes in edited texts of this nature, the reader 
is left struggling with a lack of continuity from paper to 
paper and wishing for either more or less of various 


_ topics. However, the nine papers brought together in this 


work have continuity. The logical order in which the 
papers are presented allows for a smooth flow and 
analytical integration. The editors’ preface includes short 


_ summaries as guides and linkages to the papers. 


_ The papers are generally of high quality. Although the 
text was put together with care, it is not broad enough 
in scope to be used as a supplement. Nevertheless, it 
would be worthwhile reading for the student and general 
reader of criminology and gerontology. 


Frankfort, Kentucky PHILIP BOOKER, JR. 


Reports Received 


Potential Liabilities of Probation and Parole Officers, 
Revised Edition. National Institute of Corrections, 
August 1985. Pp. 202. This is an updated version of the 
original report published in 1982. It reflects the many 
changes which have taken place in probation and parole 
law. 

Public Danger as a Factor in Pretrial Release: A Com- 
parative Analysis of State Laws. Barbata Gottlieb, Na- 
tional Institute of Justice, July 1985. Pp. 30. This 
monograph examines the ‘‘danger laws”’ of the 32 states, 
the District of Columbia, and the Federal government 
which permit judges—when setting bail or other pretrial. 
release conditions—to consider whether a defendant 
might pose a danger to the community. 

Victimology: An International Journal, Volume 10, 
Numbers 1-4, 1985, Washington, D.C. Pp. 750. This issue 
contains the proceedings of the Third International 
Institute on Victimology held in Lisbon/Estoril, Portugal, 
November 11-17, 1984, sponsored by the journal and the 
North Atlantic Treaty Organization. 


Other Reports: 


Annual Report, 1985. Commission on Accreditatior 
for Corrections, Rockville, Maryland. 

Annual Report, 1985. Ramsey County Community 
Corrections Department, St. Paul, Minnesota. 
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Books Received 


A Guide to United Nations Criminal Policy. By 
Manuel Lopez-Rey. Brookfield, Vermont: Gower 
Publishing Company, 1985. Pp. 142. 

Alcohol Interventions: Historical and Sociocultural 
Approaches. Edited by David L. Strug, S. Priyadarsini, 
and Merton M. Hyman. New York: The Haworth Press, 
Inc., 1986. Pp. 218. 

Consumerist Criminology. By Leslie T. Wilkins. 
Totowa, New Jersey: Barnes and Noble Books, 1984. 
Pp. 184. $30.50. 

Controlling the Offender in the Community. By Todd 
R. Clear and Vincent O’Leary. Lexington, Mas- 
sachusetts: D.C. Heath and Company, 1983. Pp. 189. 

Handbook of the World’s Police. By Harold K. Becker 
and Donna Lee Becker. Metuchen, New Jersey: 
Scarecrow Press, Inc., 1986. Pp. 350. $31.50. 


Organized Crime in America. By Jay Albanese. 
Cincinnati, Ohio: Anderson Publishing Company, 1985. 
Pp. 142. 

The Power to Punish: Contemporary Penality and 
Social Analysis. Edited by David Garland and Peter 
Young. Atlantic Highlands, New Jersey: Humanities 
Press, Inc., 1983. Pp. 238. $27.50. 

The Psychology of Judicial Sentencing. By Catherine 
Fitzmaurice and Ken Pease. Dover, New Hamp- 
shire: Manchester University Press, 1986. Pp. 174. 
$19.95. 

Witness Intimidation: The Law’s Response. By 
Michael H. Graham. Westport, Connecticut: Green- 
wood Press, 1985. Pp. 317. 

Women and Children Last: The Plight of Poor 
Women in Affluent America. By Ruth Sidell. New 
York: Viking Penguin, Inc., 1986. Pp. 236. $16.95. 
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Letters to the Editor 


On Contemporary Probation 
TO THE EDITOR: 


I congratulate Harold B. Wooten on his article: ‘‘It’s 
O.K., Supervision Enthusiasts: You Can Come Home 
Now!”’ in the December 1985 issue of Federal Probation. 
He has identified what I believe should be one of the 
prime goals of the Probation Service. 


April 21, 1986 EDWARD R. BECKER 
United States Circuit Judge 
United States Court of Appeals 
for the Third Circuit 
Philadelphia, Pennsylvania 
TO THE EDITOR: 


Federal Probation is to be congratulated for its lead 
articles in the December 1985 issue concerning where the 
modern probation officer, doing supervision, stands. 

Harold B. Wooten’s ‘‘It’s OK, Supervision En- 
thusiasts, You Can Come Home Now’’ and Richard 
Gray’s “‘A Challenge Answered: Changes in the Percep- 
tion Of The Probation Task,’’ while based on Federal 
probation experience, strike me as relevant to many of 
today’s large urban probation professionals (like myself). 

Wooten, nicely, I think, underscorés the problem of 
keeping in focus that probation is basically a service in- 
volved with providing an alternative to prison, while we 
stress maintenance of public protection. Additionally, 
Wooten properly criticizes the overly ambitious and hence 
excessive paperwork in data collection systems in the 
field. (I know many of my colleagues in New York City 
Probation feel we are living out Cohen’s law of 
bureaucracy: ‘‘We write more and more about the less 
and less that we do until we’ll wind up writing absolutely 
everything about the absolute nothing we’re doing.’’) 

Gray brings a better sense of historical perspective to 
his reply: Probation has changed, is more complex, and 
requires more enforcement tools (as the Rand study 
amply demonstrated). If we are to function today, we 
have to use today’s tachaaioay and tools or be hopelessly 
lost in the past. 
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Wooten and Gray represent the horns of the dilemma 
on which the contemporary supervision professional is 
tossed. However, to suggest that either provided the 
answer, I submit, would be both misleading and 
premature. 

The two authors have raised pieces of the prob- 
lem: What is probation going to be, once modernized? 
Yes, we have to inculcate the best of today’s technology 
in our field, but technology is a means, not an end in 
itself. Surely, the conflict of helping and enforcing roles 
will remain an information dynamic in the delivery of 
services in our field. 

It seems to me that Gray and Wooten are describing 
the growing pains of probation in the 1980’s in trying to 
catch up to the world around us. What needs to be looked 
at, however, is where do we go from: here? 

I do not presume or pretend to have the answer 
(though I’m convinced we’ve got to look at victim serv- 
ices as one major piece of the puzzle; I also feel we need 
to pay greater attention to ‘‘justice model’’ inputs into 
our field). What concerns me deeply is that the issues 
raised by Gray and Wooten will receive attention ina . 
discrete manner. 

I would like to suggest that the one thing that occurs 
to me with the most clarity is the need to create a forum 
in which all the cast of characters concerned with these 
issues—academicians, administrators, line professionals, 


‘political leaders, and caring members of the general 


public—can meet to push forward the community cor- 
rections field into a post-modern world. 

I guess I am saying that (for me) the futurology of pro- 
bation is the problem of probation today and that Gray 
and Wooten have well described the underlying conflict 
of that problem. 

I am also worried that the concerted effort needed to 
resolve that problem with some decency may not occur 
in the fragmented field of today. 


March 18, 1986 ROBERT A. NUNZ 

Supervisor, New York City 
Department of Probation 
(Former President, New York 
State Probation Officers 


Association) 


MEA 
“ace 
. 
bs. 
ad 
4 


It Has Come to Our Attention 


Professor Vernon Fox, who since the 1950’s has been 
a regular contributor to Federal Probation and reviewer 


of the Canadian Journal of Criminology, has retired from 


Florida State University’s School of Criminology. Fox 
taught at the university for 34 years and established the 
School of Criminology there. Before that, he served as 
deputy warden at the State Prison of Southern Michigan; 
he was with the prison system for 10 years. Fox, whose 
degrees are in sociology, has an A.B., a certificate in 
sociclogy, an M.A., and a Ph.D. from Michigan State 
University. He is the author of numerous articles and 
books, among them: Violence Behind Bars (1974); Com- 
munity Based Corrections (1977); Correctional Institu- 
tions (1983); and Introduction to Criminology (1985), 
which has been translated into Russian. The editorial staff 
of Federal Probation wishes him well in his retirement 
and will continue to look forward to his quarterly con- 
tributions to the journal. 

Lisa A. Kahn, Federal Probation’s “Looking at the 
Law’’ columnist since 1983, has left her position as assist- 
ant general counsel with the Administrative Office of the 
U.S. Courts to work in the Criminal Division, U.S. 
Department of Justice. Joining the Administrative Of- 
fice in 1977 as an attorney in the Office of General 
Counsel, Kahn advised on probation matters, among 
other duties. Her previous experience included stints as 
a volunteer probation officer in the District of Colum- 
bia and as a summer intern at the Bureau of Prisons. The 
editorial staff thanks Lisa Kahn for her contibutions to 
Federal Probation and for continuing the tradition of 
‘*Looking at the Law’’ as a helpful information tool. 

Etta J. Johnson, Editorial Secretary for Federal Pro- 
bation, has resigned to accept a position with the Wash- 
ington Metropolitan Area Transit Authority. Johnson, 
who has been with the Probation Division, Ad- 
ministrative Office of the U.S: Courts since June 1983, 
worked in the Pretrial Services Branch and the drug pro- 
gram before joining the editorial staff of Federal Proba- 
tion. She assisted in the production of a year’s worth of 


issues. The editors will miss her excellent secretarial skills 


and team spirit but wish her all the best in her career 
change. 

The American Probation and Parole Association has 
published a book on child abuse. Child Abuse Interven- 
tion describes the latest techniques in investigation, in- 
tervention, and prevention, including quick assessment 
tips, and features full-color illustrations. For more infor- 
mation, write to Norman Helber, Box 638, Woodbury, 
New Jersey 08096, or call (609) 853-3616. 

Residential Treatment for Children and Youth, a 
qua-terly journal, has issued a call for manuscripts for 
its Fall 1986 issue. The journal publishes articles on a wide 
range of topics concerning therapeutic work with 
children, youth, and families. Of special interest are cur- 


rent issues including therapeutic management of violent 
outbursts and coping with bureaucratic controls. For 
detailed instructions or to submit a manuscript, write to 
the editor, Gordon Northrup, M.D., R.R. #1, Box 698, 
Lee, Massachusetts 01238. For subscription information, 
contact the Haworth Press, 28 East 22nd Street, New 
York, New York 10010. 

The American Bar Associxtion’s National Legal 
Resource Center for Child Advocacy and Protection 
recently began publishing the ABA Juvenile and Child 
Welfare Law Reporter, a comprehensive digest of new 
cases, laws, journal articles, and publications in the 
juvenile justice and child welfare field. The monthly 
reporter also analyzes emerging trends and legislative 
developments. For a subscription ($145 for individuals; 
$175 for agencies and libraries), write to the American 
Bar Association, Order Fulfillment 549, 750 N. Lake 
Shore Drive, Chicago Illinois 60611. For a review copy, 
contact Sally Small Inada, ABA National Legal Resource 
Center for Child Advocacy and Protection, 1800 M 
Street, N.W., Washington, D. r 20036; telephone (202) 
331-2250. 

The Committee for Public J wile, under the auspices 
of the Nation Institute, has resumed publication of 
‘Justice Watch,’”’ a quarterly newsletter which reviews 
Department of Justice activities and proposes alternative 
policies. The newsletter, formerly produced under the 


leadership of the late Lillian Hellman, is written and. 


. edited by Diana R. Gordon, who teaches political science 


and criminology at the City College of New York. For 
further information, contact either Phillip Frazer or 
Emily Sack, The Nation Institute, 72 Fifth Avenue, New 
York, New York 10011; telephone: (212) 242-8400. 

The 41st National Correctional Education Association 
Conference will be held July 6-9, 1986 in Cincinnati. The 
theme will be ‘‘Correctional Education: The Opportunity 
for Change.”’ For further information, contact either Dr. 
Bobby Rice, Conference Chair, Lebanon Correctional In- 
stitute, P.O. Box 56, Lebanon, Ohio 45036 or Dr. Den- 
nis Massey, Program Chair, Wilmington College of Ohio, 
Wilmington, Ohio 45177. 

The International Centre of Legal Science, an 
organization which promotes international cooperation 
in the field of law, has scheduled the Fourth International 


_ Congress on Legal Science, to be held August 24-29, 1986 
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in Leuven, Belgium. The theme of the congress is 
‘*Human Rights and the Rule of Law.”’ A call for papers 
has been issued. For further information, write to Dr. 
M. A. Mahmoud, Founding Director General, Interna- 
tional Centre of Legal Science, Wesselsstraat 1, 2572 RV 
THE HAGUE, the Netherlands. 

The College of Law Enforcement, Eastern Kentucky 
University is sponsoring the Third Annual Justice Safety 
and Loss Prevention Conference, October 24, 1986, in 
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Richmond, Kentucky. The conference will explore critical 
issues in corrections, fire and safety engineering 
technology, police administration, security and loss 
prevention, and traffic safety. To obtain information 
about the conference or to submit presentation or paper 
proposals, write or call: 1986 LEN Conference, 467 Strat- 
ton Building, EKU, Richmond, Kentucky 40475-0957; 
telephone: (606) 622-3565. 

The 10th National Conference on Correction Health 
Care—sponsored by the National Commission on Cor- 
rectional Health Care and the American Correctional 
Health Services Association—is planned for October 
30-November 1, 1986 in Washington, D.C. The con- 
ference, which will address the questions ‘Reasonable 
Health Care: What Is It? How Much is Enough?,”’ will 
discuss practical, cost-effective, and efficient methods of 
providing health care and medical services and will offer 
clinical descriptions and treatment regimens for acute and 


chronic diseases frequently found by medical practitioners 
in correctional facilities. The commission’s 1986 revised 
standards for health services in prisons and jails will also 
be featured. A call for papers has been issued. For fur- 
ther information, contact Jodie Manes, National Com- 
mission on Correctional Health Care, 333 East Ontario 
Street, Suite 2902B, Chicago, Illinois 60611; telephone: 
(312) 440-1574. 

The International Conference of Police Women will 
be held November 2-7, 1986 in Israel. The conference, 
held under the auspices of the Israel National Police and 
the Municipality of Ramat-Gan, will honor the memory 
of Yona Komemi, an Israeli policewoman killed in the 
line of duty 20 years ago. Among the topics to be 
discussed are the employment of women as police and 
women and crime. For further information, contact T. 
Shachar, International Conference of Police Women, 
P.O. Box 394, Tel-Aviv 61003, Israel. 
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